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The subject ofthis book is the development of commercial law as a regulatory 
framework for industrialization in East and Southeast Asia. The region has 
gone from being praised as an 'economic miracle'\ through a period when it 
was condemned as plagued by collusion, corruption, and nepotism2 back to 
recognition for reforms and renewed promises of a bright future.3 In July 1997, 
at a time when the first signs of the Asian crisis were already visible, the World 
Bank still recommended in its World Development Report (1997) a careful 
study of many aspects of the Asia-Pacific approach to development. What 
then, if anything, is so peculiar about this approach? The constituting elements 
ofthe 'Asian developmental state' have been summarized by political scientists 
as follows: long-term economic planning by an efficient bureaucracy, 
administrative guidance of economic behaviour, the strategic support and use 
of large conglomerates and weak labour movements (see e.g. Macintyre, 
1993a:253-4). The theoretical question whether there is anything specifically 
'Asian' about this approach cannot be raised within the limited space of this 
chapter. In fact, comparisons with other nineteenth and twentieth century' late 
developing countries' ranging from Bismarck's Germany to the likes of 
Fujimori's Peru are likely to reveal many similarities. Furthermore, to a certain 
degree industrial policy is also practiced in the EU and even in that high temple 
of free market economies, the USA (Erber et ai., 1997). 

This chapter departs from the assumption that developmental policies will 
be mirrored in the legal systems of the countries concerned. Therefore, rather 
than to engage in a theoretical debate about terminology, an attempt will be 
made to look at some of the key strategies used during the industrialization 
process of Japan, Singapore, and Indonesia and the laws that were used to 
implement these strategies. The choice of these three countries over others 
demands an explanation. First, to a varying degree all three countries represent 
excellent examples of attempts at corporatist development under strong 
guidance of the state. The experiences of Japan and Singapore have also often 
been presented as models for other developing countries. Second, the analysis 
of an OECD country, a so-called newly-industrializing country (NIC) and a 
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large developing country brings the factor of time into the discussion. It allows 
an examination as to which of the specific elements of these countries are 
likely to be only temporary features typical of developing countries and which 
ones are more likely to remain at least for the foreseeable future. The 
weaknesses of the regu latory framework which were exposed by the economic 
crisis has added a further aspect: with the more or less stable situation in each 
ofthe countries prior to the crisis, the question can be asked which elements of 
the regulatory framework have contributed to the crisis. 

The chapter presupposes that strategies during the industrialization process 
of the three countries can be related to key areas of commercial law in the 
following way: 

• Enlisting a co-operative workforce: labour law and industrial relations; 
• Mobilizing capital: banking laws, financial market and foreign investment 

regulation; 
• Nurturing national enterprises: company and securities legislation; anti

monopoly legislation; 
• Technological upgrading: intellectual property law; 
• Privatizing successful state companies: company and securities legislation.4 

No attempt is being made at achieving a complete picture and some of the 
fields playa role in different stages of the process, e.g. company and securities 
legislation cannot be separated from foreign investment and capital mobiliza
tion. The investigation is confined to a few snapshots of fields of commercial 
law with both public and private character and cannot cover all ofthese areas 
for lack of space. In particular, the intellectual property issue has been omitted 
because two other chapters in this volume already deal with this topic. 
Nevertheless, the picture could easily be extended to cover administrative and 
other laws supporting these strategies, e.g. the role of land law, provision of 
housing and social security legislation in 'enlisting a co-operative workforce' 
and at the privatization stage and the provision of educational facilities in 
'technological upgrading.' However, in view of the large number of areas 
discussed, the survey can only be very brief. The aim of the survey is to show 
that it is advantageous to analyse single fields of law in the context of the 
political and economic framework ofthe respective development strategy and 
that the different fields are, therefore, strongly interrelated. At the same time it 
needs also to be added that this is not an assessment of the success rates of 
these policies, which has interested many political scientists and economists 
(e.g. Hill, 1998:297-323). Legislation is about the 'ought' rather than the 'is' 
and it allows conclusions about the intentions of those governments that 
introduce it. Whether these intentions achieve their aim is obviously another 
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matter. However, some comments about the different success rates of these 
three countries will be made at the end ofthe chapter. 

ENLISTING A CO-OPERATIVE WORKFORCE: 
THE REGULATION OF INDUSTRIAL RELATIONS 

At the initial stages of their development, all three countries surveyed here 
have relied on abundant cheap labour. This is particularly true for Japan and 
Singapore, who hardly had other resources to rely on, but to a lesser degree 
also for Indonesia as a country rich in natural resources. In all three countries 
surveyed, labour legislation was used to mobilize and pacify the work force in 
the interest of industrial production. 

Japan: The Rise of Enterprise Unions 
During the 1980s, the Japanese industrial relations system became the envy of 
Western managers because of its flexibility. The system is a good example of 
the manner in which Asian governments often mingle formal and informal 
mechanisms to achieve strategic purposes. As with anti-monopoly law, the 
formal labour law of Japan is largely a result of the American occupation and it 
is often more significant for what it fails to regulate than for what it regulates. 
This, however, was not always the case. In the early days of industrialization, 
Japan relied on similar methods to achieve a compliant workforce as her 
nineteenth century European contemporaries. Attempts to organize skilled 
labour and strikes were prohibited and prosecuted under the Public Peace 
Police Act (Matsuzaki, 1994: I 2). Those relatively few craft guilds that existed 
and could serve as a basis for the development of a union movement were 
prohibited in 1872. The 1885 Trade Association Ordinance constituted a 
further attempt at controlling and discouraging organized labour. Nevertheless, 
a few unions began to be formed from 1897 on. They were weak and mostly 
formed as part of a company. However, even these were suppressed under the 
further Public Peace Police Act of 1900 (Matsuzaki, 1994: 14- I 5; Fukui, 
1992:201). Only from 1912 on, the moderate Yuaikai (Friendly Society) was 
allowed to exist, which finally developed into Sodomei, the Japanese 
Federation of Trade Unions, in 1921 (Matsuzaki, 1994:16). 

By this time, the attitude ofthe government had changed from suppressing 
organized labour movements to encouraging so-called 'factory councils' as 
rivals of independent unions (Matsumura, 1994:42-3). Other attempts at 
harmonizing industrial relations included the Factory Law of 1911 which 
prohibited employment of children under the age of twelve, night work by 
women and minors while limiting the workday to twelve hours. Additional 
measures for the protection of employees health and welfare were introduced in 
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the early 1920s. However, when it came to organized unionism and strikes, the 
government continued to act swiftly. The Peace Police Act of 1900 was 
replaced in 1924 by a Peace and Security Maintenance Law that was even 
stricter than the previous legislation (Fukui, 1992:201-2). Especially Marxist 
influenced organizations were the target of the 1925 Peace Preservation Law 
which banned all organizations that denounced the principles of imperial 
sovereignty or private property (Fukui, 1992 :206). After the invasion of China, 
the National Mobilization Law was passed in 1938 giving the government 
emergency powers to control human and material resources in time of war. 
Under the umbrella of this law, the government passed ordinances in 1939 
which limited labour mobility and controlled wages. Also in 1939, the National 
Registration System was introduced which required particularly skilled persons 
to register with the government. A National Workbook Law of 1941 required 
all workers to carry workbooks which were registered with the Employment 
Agency and which contained a detailed history of their employment, their 
current status and wages. This was followed by an anti-turnover ordinance of 
1942 which made it almost impossible for workers in heavy industry to move 
from one factory to another (Matsumura, 1994:44-5). Already in 1940, 
Sodomei had been forced to dissolve itself into the Sanpo Federation, a semi
governmental organization which was soon to come completely under the 
wings ofthe Welfare Ministry. According to Kazuo Nimura (1994:65) this was 
not merely a war-related emergency measure but a conscious early effort to 
carve out the structure of Japanese post-war industrial relations. 

After the defeat in World War II, the American occupation brought a 
thorough reform of the industrial relations legislation. The Trade Union Act 
and the Labour Relations Act of 1946 and the Labour Standards Act of 1947 
gave workers the right to organize, to bargain collectively, and to strike. The 
legislation improved labour standards, introduced a number of welfare 
provisions, and set up mechanisms for conciliation and arbitration (Allen, 
1981 :21; Nimura, 1994:67), in particular the Labor Relations Commission 
(Komatsu, 1994:120). However, the government once again succeeded in 
marginalizing the union movement and achieving an industrial relations system 
that emphasizes harmony. In contrast to the pre-war situation, this was largely 
achieved through informal means and compromises. The national unions were 
marginalized through the important role given to 'enterprise unions' so that the 
national unions became mere co-ordinating bodies at the national level. Wages 
are split into different sorts of fringe benefits and bonuses for which the unions 
bargain at the level of the individual enterprise (Allen, 1981 :220). The leader
ship of such 'enterprise unions' is often appointed by the company 
management and recruited from the ranks of loyal white-collar workers 
(Nagasawa, 1996:662; Nimura, 1994:81). 
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Other frequently celebrated features of Japanese industrial relations were 
lifetime-employment and a wage-system based on seniority. These benefits 
were important in the eyes of union leaders and they reinforced the trend 
towards enterprise unionism (Ishikawa, 1998: 179). But apart from the fact that 
these privileges apply only to the increasingly smaller fraction of 'established 
employees' (Allen, 1981 :221; Nimura, 1994:81),5 the system works in favour 
of the management in so far, as it allows the shifting of employees in a flexible 
way to a number of different positions and production sites during the period of 
their employment (Nimura, 1994:83; Nagasawa, 1996:662, 665-6). The 
importance of the seniority wage system has waned since the 1970s and it is 
currently undermined by an increasing stress on meritocracy as a basis for 
promotion (Nimura, 1994:86-7; Nagasawa, 1996:666). Lifetime employment 
has also come under pressure because of the economic crisis. Restructuring and 
staff redundancies are an important prerequisite for Japanese banks to receive 
government bailout funds (McAlinn, 1999:33 fn. 5). So far, major Japanese 
companies have attempted to cut their workforce mainly in overseas branches, 
to transfer excess employees to subsidiaries, or to offer early retirement 
incentives (McAlinn, 1999:32 and 34 fn. 31 and 32). However, an increasing 
reliance on temporary contract workers and on foreign workers could herald 
the end of the Japanese lifetime employment system (McAlinn, 1999: 33 and 
34, fn. 15). Since lifetime employment and the seniority based wage system 
was the price for the smooth relationship with the unions and since an ever 
decreasing number of employees is unionized (Ishikawa, 1998: 191), 'enterprise 
unionism' as the third pillar of the Japanese industrial relations system might 
also come under threat and industrial conflicts might become more frequent. 6 

Singapore: Industrial Acijustment via Wage Policies 
As in Japan, 'harmonious' industrial relations played an important role in the 
development strategies of the city-state of Singapore. These have been 
achieved mainly through a strong government supervision of the trade unions, 
the establishment of a National Wages Council (NWC) to recommend wage 
increases, a controlled inflow of foreign workers from the surrounding ASEAN 
countries and a legislation that leaves considerable discretion to the 
administration in matters ofindustrial relations. Similar to the developments in 
Japan, the Singaporean government initially destroyed confrontational, pro
communist unions and established co-operative, pro-government unions 
(Anantaraman, 1990: 101 -5; Lee, 1987: 175-6). The links between government 
and unions was then intensified by appointing politicians of the ruling People's 
Action Party (PAP) to leading positions in the union movement and vice versa 
by recruiting union leaders for top level government positions (Anantaraman, 
1990:34; Legett, 1993:124; Chew and Chew, 1996:135). Once government 
domination of the union movement was secured, two omnibus unions were 
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split into nine industry-wide unions which were also given new non-traditional 
tasks to secure their membership (Anataraman, 1990:111; Lee, 1987:176-7; 
Tan, 1990:43-4). Finally, Japanese management practices are reflected in the 
most recent push for enterprise based 'house unions,' a more flexible wage 
policy that allowed for more differentiation between individual companies, and 
for an improvement in management-labour relations (Chew and Chew, 1996: 
133-5; Lee, 1987:177; Wong, 1992:144-5; Tan, 1990,46-7). 

To break the resistance of confrontational, left-wing unions, Singaporean 
governments continued to use a strict registration system that was first 
introduced by the British colonial administration in the Trade Unions 
Ordinance 1940 (Anantaraman, 1990:101) as amended in 1959. The amended 
ordinance gave a wide discretionary power to the Registrar whether to register 
a trade union or not. Under s. 19 of the Ordinance, unregistered unions became 
unlawful associations and had to be dissolved. Furthermore, the Registrar was 
also given wide powers to deregister a union, if it was used for unlawful 
purposes, against the interests of the workers, or if the union 'has failed to 
show cause ... or which, having shown cause, has failed to satisfy him' 
(Anantaraman, 1990: 1 06-7).7 The current Trade Unions Act still allows an 
appeal against the decision of the Registrar only to the Minister for Labour, 
whose decision is final and does not have to be accompanied by reasons 
(Anantaraman, 1990: 1 07-8). A residue from the days of the Emergencl are the 
powers of Registrar and Minister for Labour to freeze union funds (NTUC, 
1994:45; Anantaraman, 1990:112-3). During the Emergency, these provisions 
were used to prevent pro-communist unionists from disappearing with the 
union's funds (Anantaraman, 1990:102). A further 1966 amendment extended 
the definition of 'industrial action' which required a secret ballot to include 
'any practice, procedure or method of doing work which would limit output or 
production in any trade, industry and occupation' (NTUC, 1994:42). This 
extended definition was introduced to cover such practices as go slow and 
work to rule which would be damaging but not suffice to be regarded as an 
illegal strike (Ananataraman, 1990:109-10). Finally, s. 2 of the 1982 
amendment to the Trade Unions Act shows the current emphasis on improved 
labour-management relations by defining the purposes of a union as follows: 

(i) To promote good industrial relations; 
(ii) To improve the working conditions of workmen or enhance their 

economic and social status; and 
(iii) To increase productivity for the benefit of workmen, employers and 

Singapore's economy. (NTUC, 1994:39; Anantaraman, 1990: 114-15). 

After successfully using the Trade Unions Act and the Preservation of Public 
Security Ordinance to achieve a co-operative union movement, the governing 
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PAP introduced a further set oflegislative measures in 1968 which aimed at 
disciplinizing the workforce in order to increase the attraction of Singapore to 
foreign investment in low-value added, labour-intensive industries. The 
Employment Act 1968 for example made fringe benefits dependent upon 
disciplinized behaviour at the workplace (Anantaraman, 1990:124-5) and the 
Industrial Relations (Amendment) Act 1968 precluded the unions from 
bargaining in such areas as retrenchments, promotions, task allocation, 
recruitment, and transfer of employees (NTUC, 1994:31-2; Tan, 1990:43; Lee, 
1987:176; Anantaraman, 1990:127-8). 

As important as the legal mechanisms mentioned above was the setting up 
of the National Wages Council (NWC) in 1972, a tripartite body consisting of 
unionists, employers, and government representatives. During a period offull 
employment in the early 1970s, the initial task ofthe NWC was to recommend 
policies of wage restraint (Anantaraman, 1990:173-5). While the NWC wage 
guidelines are actually not legally binding and cannot be legally challenged due 
to their informal character, they are nevertheless used as guidelines also by the 
Industrial Arbitration Court (Chew and Chew, 1996: 130-1) and achieve 
thereby a quasi-legal role. After keeping wages low during the 1970s, the 
NWC's recommendations became an important instrument in forcing 
employers to technologically upgrade their production as part of Singapore's 
so-called 'second industrial revolution' starting in 1979. A short period of 
high-wage recommendations was combined with the creation of an employer
funded skill development fund to train and educate employees for the industries 
of the future (Wong, 1992:145-6; Lee, 1987:179; Tan, 1990:45; Leggett, 
1993: 119).9 Once this shift was achieved, the government concentrated its 
efforts on achieving better labour-management relations along the lines ofthe 
Japanese example. This included the encouragement of enterprise unions, 
quality control circles and work excellence committees (Lee, 1987:177; Wong, 
1992: 146-7; Tan, 1990:46-7). Strict recommendations by the NWC now began 
to be regarded as limiting the flexibility of management. Consequently, the 
NWC began to adopt much wider margins in its wage recommendations which 
were sometimes left deliberately vague (Chew and Chew, 1996: 133-5). A 1984 
amendment of the Employment Act supported these measures by allowing the 
management far more flexibility in the organization of the work pattern of their 
employees (Leggett, 1993:120; Anantaraman, 1990:131-6). 

Reacting to the Asian crisis, the Committee on Singapore's Competitiveness 
(CSC) recommended in a report of 1998 in particular to re-position the Skills 
Development Fund (SDF) to encourage employers to train their workers in 
certifiable skills to enhance employability and to elevate the Skills 
Redevelopment Programme (SRP) to a national programme to help minimize 
the threat of structural unemployment. Further recommendations were made to 
attract foreign talent through greater flexibility in the eligibility criteria of 
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employment pass holders. It can be assumed that these recommendations are 
designed to attract especially talented Indian and Chinese information 
technology workers to Singapore. To make Singapore more attractive to 
domestic and foreign workers, the CSC also recommended facilitating the use 
of Employee Stock Option Programmes (ESOPs) (Committee on Singapore's 
Competitiveness, 1998:81-3). 

Indonesia: Pancasila Industrial Relations 
In Indonesia, the unions played an important role in the anti-colonial struggle 
in the first half of this century (Adiwinata et al., 1974:45; Shamad, 1997:52-3). 
During the Soekarno period, unions tended to be affiliated with political parties 
(Rinakit, 1999: 143). Particularly strong during this period was SOBSI (Sentral 
Organisasi Buruh Seluruh Indonesia), the All Indonesia Workers Organization. 
This union was dissolved after the events of 1965 and the rise of the 'New 
Order' Government under Suharto, because of its links to the Indonesian 
Communist Party (PIG) (Shamad, 1997:57). The 'New Order' swiftly 
established the Indonesian Workers Joint Action Front (KABI) in 1966, whose 
pro-Government and developmental outlook is recognizable in its programme: 
1. To help to develop the New Order while actively dissolving the Old Order, 
Sobsi-PKI, Communism, and the teachings ofSoekarno and his supporters, 2. 
To develop a democratic life for labourers and cultivate co-operation among 
the labourers supporting the New Order; 3. To increase production by helping 
to make the programme of the Ampera Cabinet a success, especially in the 
field of economics (Adiwinata et al., 1974:46-7; see also Dittrich and Chalid, 
1998:282). 

Government plans to simplify the structure of the union movement were 
supported by the Indonesian Workers Consultative Assembly (Majelis 
Permusyawaratan Buruh Indonesia), which was set up in 1969 and during a 
seminar in May 1972 drafted the 'vow to reform and perfect Indonesian labour 
organization' (Adiwinata et al., 1974:48-9). This led to the dissolution of the 
principal unions into a single All-Indonesian Labour Federation (Federasi 
Buruh Seluruh Indonesia-FBS!) (Shamad, 1997:57-63; Adiwinata et al., 
1974:49; Nayar, 1996:3) and to the adoption of the so-called 'Pancasila 
Industrial Relations.' In 'Pancasila Industrial Relations' the stress is on social 
and industrial harmony and increased productivity in the interest of economic 
development. 1o The former Director for Industrial Relations and Director for 
Wages and Social Security in the Ministry of Labour, Yunus Shamad 
summarizes some of the main principles as follows: ' ... Pancasila Industrial 
Relations strive to eradicate differences and to develop similarities for the 
creation of harmony between the workers and the employers. In the Pancasila 
Industrial Relations it is believed that every difference of opinion and dispute 
must be settled through consultation and deliberation and must not be settled 
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through pressure by one party upon the other' (Shamad, 1997:7). To achieve 
this aim ... the workers and the employers are partners in the production 
process; this means that both have to co-operate for mutual assistance to 
smoothen the business of the company and to increase the welfare and 
productivity' (Shamad, 1997:8). Finally, 'the government ... has the role of the 
guardian, guide, protector, and peacekeeper which in short means a role as the 
defender and custodian for all parties related in [the] production process' 
(Shamad, 1997:9; see also Dittrich and Chalid, 1998:278-80; Rinakit, 
1999: 144-5). 

A further centralization of the Indonesian trade union movement occurred 
in 1985 when the federalized FBSI changed into the unitary All Indonesian 
Workers' Union (Serikat Pekerja Seluruh Indonesia-SPSI). Also in the middle 
of the 1980s the now abolished Ministerial Decree No. 342 gave the military a 
role in suppressing labour unrest (Nayar, 1996:3-4 and 10; Dittrich and Chalid, 
1998 :280). However, with rising international scrutiny of Indonesia's labour 
conditions, the government began to encourage the formation of enterprise 
unions, which are now regulated in the Regulation of the Minister of 
Manpower No.1 /1994. Such enterprise unions can be set up in companies with 
at least 25 workers (art 4 of the Regulation). That such enterprise unions are 
once again guided by the spirit of Pancasila Industrial Relations is emphasized 
in the preamble of the Regulation and in art 3, where the aim of the enterprise 
union is defined as 'promoting the quality of workers and the welfare of 
workers and their families; creating a peaceful atmosphere of work and 
ensuring business continuity; increasing the productivity of work.' An earlier 
regulation of 1993, which also allowed other unions to receive Ministerial 
recognition, had little practical impact because of the strict requirements for 
such a recognition (Nayar, 1996:6 in particular fn. 12; Dittrich and Chalid, 
1999:282). 

With the most recent Law on Manpower (UU Pokok Ketenagakerjaan), the 
Government is finally giving its concept of Pancasila industrial relations a 
legal basis. Indonesian Unionists and representatives of international labour 
organizations have criticized the law not only for this reason. The development 
of a registration system for unions, the creation of a National Tripartite 
Commission, the centralization of union power in the hands ofthe SPSI and the 
prohibition of demonstrations have also attracted criticism (Gantra and Raditya, 
1997:30; Rahmanto, Anggraeni, and Gunawan, 1997:70). With the National 
Tripartite Commission, the system for maintaining harmony in industrial 
relations has been developed further. It complements already existing bipartite 
and tripartite co-operation at enterprise level (Shamad, 1997: 10-11) and the 
dispute settlement mechanism ofUU No. 22/1957 which foresees compulsory 
conciliation, mediation and arbitration involving civil servants of the Ministry 
of Manpower as well as the Regional and Central Labour Dispute Settlement 
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Committees (Shamad, 1997:12; Uwiyono, 1997:37-8). Given the fact that a 
strike cannot take place before the acceptance of a strike declaration has been 
confirmed in writing by the Regional Labour Dispute Settlement Commission 
(Uwiyono, 1997:38, fn. 8; see also Surowidjojo, 1999:27), the possibilities for 
a legal strike remain very small. Even this small chance is probably thwarted 
by the lack of independent funding of unions, since only very few workers can 
afford to pay union fees (Gantra and Raditya, 1997; Nayar, 1996:7).1l 
However, the law has also been criticized from a formal point of view as its 
details are regulated in not less than eight further laws and thirteen 
administrative regulations, thereby giving wide discretionary powers to the 
administration and to the govemment. 12 The new law was originally due to 
come into force on 1 October 1998, but because of the political upheaval in 
Indonesia its implementation has been postponed and it will now become 
effective on 1 October 2000 (Surowidjojo, 1999:24). 

THE MOBILIZATION OF CAPITAL: FOREIGN INVESTMENT AND 
CAPITAL MARKET REGULATION 

Japan: the Peculiarities of the Japanese Banking System 
From the early days of her industrialization during the Meiji period, Japan had 
been relatively hostile to foreign direct investment and suspicious of foreign 
capital. Lockwood remarks about this period: 

A ware of political events elsewhere in Asia, the early Meiji leaders 
frowned on direct foreign investment in Japanese mining, industry, or 
agriculture. Even a German farmer who had established a model farm in 
Hokkaido at the invitation ofthe Shogunate was immediately bought out 
by the new regime. Foreigners were restricted by law from owning land 
or operating mines. Although this did not bar them from participating in 
Japanese companies so engaged, such investments appeared none too 
secure under Japanese law (Lockwood, 1954:321-2; cf. also Howe, 
1996:153). 

Instead, the crucial factors in mobilizing capital for the industrialization 
process became taxes, the high rate of savings and the peculiarities of the 
Japanese banking system. The predecessors of the post-war financial system of 
Japan were created during the 1880s and 1890s after a brief and unsuccessful 
period of experimenting with national banking. Japan established a central 
bank in 1882 and a few special banks which were entrusted with tasks such as 
foreign exchange transactions, mobilizing the savings ofthe poorer parts of the 
population, and providing long-term loans for industrial and agricultural 
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development against the security of immovable property. They were soon 
closely linked to the zaibatsu, so that the zaibatsu in fact had a financial and an 
industrial branch at the same time (Allen, 1981 :54-7). Besides these, a large 
number of commercial banks developed. The supervision of these banks by the 
Bank of Japan was very loose, so that big businesses could easily get finance 
from banks within the same group. The Bank of Japan confined itself more or 
less to stepping in in emergency cases (Allen, 1981 :60) Around the same time 
the tax system was reformed and substantially improved and the income from 
the taxation of land was particularly high (Allen, 1981 :49). 

One of the few channels for foreign investment was the Industrial Bank of 
Japan, which dealt with government debentures (Allen, 1981 :56). Only in the 
period from the early 1890s to 1914 was foreign borrowing substantial as Japan 
had to finance the wars with China and Russia and the colonization of large 
parts of the Asian mainland which she acquired as a result of these wars 
(Howe, 1996: 153-8). But even then the impact of foreign investment remained 
limited. Howe states: 

The Japanese carefully selected foreign partners to maximize the 
favourable effects of technology transfer in Japan, and structured their 
activities in ways that minimized foreign interference in the economy. 
So much so that foreigners sometimes complained bitterly of the 
Japanese sharp practice of taking over foreign investments once the key 
technologies had been mastered (Howe, 1996: 157). 

After World War II, the Allied Occupation Authority separated the zaibatsu 
banks from the industrial undertakings and ordered the closure of the special 
banks (Allen, 1981 :204). However, the Cold War interfered and as the 
relationship with the USSR deteriorated and Communism advanced in China as 
well, the Occupation Authority became more interested in a speedy economic 
recovery of Japan than in fundamental structural changes (Allen, 1981: 189-99; 
Pape, 1979:464-5). Slowly, successors to most of the special banks were 
established, though the concentration in the banking sector remained much 
smaller than it had been before the war (Allen, 1981 :204-5). What emerged 
finally were the keiretsu of the last several decades, which again were large 
groups of manufacturing companies centred on a bank. The share of the 
manufacturing companies within such groups was usually rather low and the 
percentage of ownership by the financial institutions varied during the 1970s 
and early 1980s between 37 per cent and 41 per cent (Thorn, 1987:19; Caves 
and Uekusa, 1976:38-9; Argy and Stein, 1997:113). Equally, manufacturing 
companies in such groups had comparatively little assets and high ratios of 
borrowing (Thorn, 1987: 17). This and the marginal role of the equity stock 
market (Hamada and Horiuchi, 1987:233-4) allowed the Bank of Japan and the 
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Min istry of Finance (M 0 F) to strictly supervise the financial market during the 
period of high growth that ended in the early 1970s (Hamada and Horiuchi, 
1987:235-45). This control over capital markets became the perhaps most 
important tool of Japanese industrial policy until well into the 1980s (Eads and 
Yamamura, 1987:431). 

However, a combination of growing hostility to Japanese exports abroad, 
American pressure, and the phenomenon of globalizing financial markets led 
since the 1970s to a slow liberalization and opening of the Japanese financial 
market. Important initial steps in this liberalization process were the passing of 
the amended Foreign Exchange and Foreign Trade Control Law in 1979 and 
the new Banking Law of 1981. The Banking Law 1981 introduced a number of 
new instruments, pm11y removed the formerly rather strict compartment
alization between banks and securities companies, and put foreign banks on 
equal footing with domestic banks (Thorn, 1987 :28; Matsushita and 
Schoenbaum, 1989: 177). Earlier, the Foreign Exchange and Foreign Trade 
Control Law had liberalized foreign investment and exchange transactions. 
Capital transactions, however, were free only in 'ordinary cases' and the 
authorities retained the right to intervene if (1) the foreign exchange market is 
chaotic, (2) in case of a deteriorating balance of payment or (3) if there is 
'financial confusion.,13 Licensing requirements also remain for so-called 
'special methods of payment' (Matsushita and Schoenbaum, 1989:118). The 
Foreign Exchange and Foreign Trade Control Law reversed the earlier position 
under which foreign investment, etc. were generally prohibited unless 
specifically approved by the government authorities. However, as Matsushita 
and Schoenbaum pointed out in 1989, the various ministries administering the 
law retained a great deal of discretion: 

There is virtually no case of a formal acceptance or rejection of an 
application to undertake a transaction under the Control Law. Rulings 
are generally made by means of the technique of administrative 
guidance (Matsushita and Schoenbaum, 1989: 116-17). 

As described by BaUln in the preceding chapter, the struggle over the 
liberalization of Japan's financial market continued during the 1990s. A 1992 
reform amended the Securities and Exchange Law, the Banking Law and other 
related financial statutes and the Securities Fairness Law created a Securities 
and Exchange Surveillance Commission (Satusky 1999:293), which Baum 
views as a 'semi-independent body' and 'nothing more than a renmned bureau 
ofMOF staffed with people from the ministry' (Baum, in this volume). Baum 
described the elements of the Japanese version of the 'Big Bang' in a previous 
chapter in this volume and it is likely that Japanese financial market and their 
legal regulation will look more familiar to Western observers in the future than 
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they have in the past (Satusky, 1999:299). Nevertheless, as a Japanese based 
observer concluded his survey of recent reforms: 

The one reasonably certain thing is that any solution will be a 'Japanese 
solution' which will work in this environment even if it confounds the 
logic of its outside observers (McAlinn, 1999: 1 0). 14 

Singapore: Foreign Investment Plus High Savings 
Within ASEAN, tiny Singapore in 1987 was second only to Indonesia in the 
amount of foreign investment it attracted and in 1986, foreign companies 
accounted for 58 per cent of employment, 68 per cent of valued added and 87 
per cent of direct exports (Regnier, 1987:62-4). This emphasis on foreign 
investment was a feature of Singaporean industrial policies from the start and it 
was already recommended in three influential reports commissioned by the 
government between 1955 and 1961. As a result of the 1955 report of the 
International Bank for Reconstruction and Development (IBRD), an Industrial 
Promotion Board with still limited powers and resources was set up in 1957. 
The Lyle Report of 1959 and the election victory of the People's Action Party 
in the same year led to the Pioneer Industries (Relief from Income Tax) 
Ordinance 1959 and the Industrial Expansion (Relief from Income Tax) 
Ordinance 1959 with considerable tax exemptions for expanding companies 
and those in pioneer industries (Cheng, 1991:188-9; Chong and Yeoh, 
1990:103-4). The result of the 1961 Winsemius Report was the first State 
Development Plan and the creation of the Economic Development Board in 
August 1961, which was provided with an initial capital of $100 million. It 
consisted at first of the divisions of Investment Promotion, Finance, Projects 
and Technical Consultation Service, and Industrial Facilities (Cheng, 
1991:191; Low, 1993a:33-5; Hughes, 1993:6-7; Low, 1993c:86-9). These 
divisions were later partially replaced and partially supplemented by the 
Development Bank of Singapore (DBS), the Singapore Institute of Standards 
and Industrial Research (SISIR), and the Engineering Industries Development 
Agency (Cheng, 1991: 191). In line with new tasks, current sub-divisions are 
the Industry Development Division, the Services Development Division, the 
Enterprise Development Division, the International Manpower Division, and 
the Strategic Business Units (Davidson and Ciambella, 1995:189-99). 
Immediately after the split from Malaysia in 1965, Singapore embraced an 
export-oriented strategy which was supported by tax relief for export 
enterprises and concessionary financing. From 1983 onwards, export strategies 
were further co-ordinated by the Trade Development Board (Davidson and 
Ciambella, 1995:199 and 210; Abraham, 1985:331-2,352-3; Woon, 1986:266). 
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Tax incentives for foreign investors are nowadays provided via the Economic 
Expansion Incentives (Relieffrom Income Tax) Act and the Income Tax ACt.15 

While some of the incentives require a 50 per cent local ownership and some 
others are restricted to locally incorporated companies, what is most 
remarkable about the tax incentive legislation is the large administrative 
discretion given to different ministries in deciding whether to confer the 
benefits or not. The decision about the incentives is made by the Minister of 
Finance who grants them 'ifhe considers it expedient in the public interest to 
do so' and 'subject to such conditions as he thinks fit.' However, details about 
the benefits and industries to be encouraged are decided by the Ministry of 
Trade and Industry and the Economic Development Board (Fordham, 
1988:57). Margaret Fordham sees as common feature of the different parts of 
the tax incentive legislation: 

The rather vague wording of the basis for granting the benefits (and, 
where relevant, for dealing with objections to applications) means that it 
is quite possible for a company which appears to satisfy all the 
requirements laid down in the Act to be refused a benefit or for an 
objector's argument to be rejected without explanation ... The Govern
ment wishes to retain complete control over its policies for economic 
development, and over the areas of manufacture or service to be 
encouraged, without it having to face the possibility of being required to 
supply detailed explanations of, or justification for, such policies 
(Fordham, 1988:58).16 

Closed to foreign investment in Singapore are the sectors of arms and 
ammunition, air transport, and public utilities. Singapore Telecom's monopoly 
over telecommunication services was recently phased out seven years earlier 
than originally projected and the government paid Telecom $1 billion in 
compensation (Cooper Maysami et ai., 1999:65). Licences of the Monetary 
Authority of Singapore are required for banking, financing, and insurance 
businesses. They have allowed the government to differentiate between 
international and domestic financial intermediation (Bryant, 1989:347), as 
different licences allow for different scopes of activities (as to the details see 
Cooper Masyami et ai., 1999:60). Furthermore, participation of foreigners in 
the ownership and management of newspapers is narrowly restricted by the 
Revised Newspaper and Printing Presses Act 1991. Finally, apart from a few 
exceptions with government approval, foreigners are precluded from owning 
residential property and commercial real estate (Davidson and Ciambrella, 
1995:200-1; Abraham, 1985:329; Woon, 1986:276). Although the Exchange 
Control Act remains in force, all controls on the transfer of funds and currency 
have effectively been lifted since 1978 (Woon, 1986:275; Davidson and 
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Ciambella, 1995: 199). The Asian financial crisis and the competition with 
Hong Kong to become the leading financial services centre in the region (for a 
comparative analysis see Montes 1999) has led to a further reform of the 
regulation of Singapore's financial markets with the aim to raise bank 
disclosure standards, to standardize the reporting of undisclosed reserves and 
the choice of accounting policies and adopt what has been called a risk-focused 
approach to bank supervision. This means that the Monetary Authority of 
Singapore (MAS) will allow greater flexibility for institutions with strong 
internal control mechanisms while it will continue to strictly supervise 
institutions without such mechanisms (Cooper Masyami et at., 1999:62-5). 
While the Committee on Singapore's Competitiveness recommended greater 
regulatory flexibility, it also requires from domestic financial institutions 'to 
gear up for greater foreign competition' (Committee on Singapore's 
Competitiveness, 1998: 140-2). Statements by leading government figures such 
as Deputy Prime Minister, Lee Hsien Long, indicate that the Singaporean 
government aims to nurture a limited number of internationally competitive 
banks by encouraging bank mergers and concentrating foreign and domestic 
talent in these institutions (Cooper Masyami et at., 1999:65-6). 

Besides foreign investment, the government has also always encouraged 
domestic savings, in particular via the Central Provident Fund (CPF). The 
Central Provident Fund was introduced by the CPF Ordinance of 1953 and 
started to operate in 1955. Initially established as a fund for security in old age, 
it is meanwhile used for a variety of objectives including the funding of home
ownership, investments in non-residential properties, approved investments in 
shares, unit trusts and the like, to finance educational tuition fees and medical 
insurance. Contributions to the CPF rose from a mere 10 per cent of the 
monthly wage in 1955 to 50 per cent in 1984 and has since been maintained at 
a level around 40 per cent (Tay, 1992:264-81). In 1998, investment 
opportunities for these pension funds were further expanded (Montes, 
1999:163). The Committee on Singapore's Competitiveness has further 
recommended to allow private pension funds to exist alongside the CPF and to 
offer their services to senior executives with salaries above the CPF limit and 
to foreign executives who do not contribute to the CPF (Committee on 
Singapore's Competitiveness, 1998: 136). 

Indonesia: Shifting Policies and ad hoc Approaches 
Besides Korea, Indonesia has been hardest hit by the financial crisis in Asia, 
exposing severe weaknesses in the financial sector and the regulatory 
framework. To experienced observers of the political economy ofIndonesia, 
however, these developments have not come as a complete surprise. Andrew 
Maclntyre, for instance, wrote in 1993: 
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The flood of new entrants into the banking sector after 1988 gave rise to 
intense competition as banks struggled to attract depositors and 
borrowers. Competition for market share is thought to have led a 
number of banks to overextend themselves and to have assembled loan 
portfolios of dubious quality. Concerns about the stability of the 
banking industry were accentuated by the discovery in 1990 that a 
leading private bank had suffered massive losses through foreign 
exchange dealings and mismanagement. In these circumstances, a 
shake-out of the industry seems quite possible (Macintyre, 1993b: 162). 

The different swings in the economic policy of the Indonesian government 
before this crisis have been described elsewhere in great detail (Robison, 1986; 
MacIntyre, 1993b; Hill, 1988; Hill, 1996). They can be mentioned here only 
briefly as far as they are relevant for the current regulatory framework 
regarding foreign investment and the financial market. In general, Indonesian 
policy as to foreign investment and financial market regulation has fluctuated 
in accordance with the availability of other sources of revenue. Oil and gas in 
particular financed a large part ofthe Indonesian budget until the middle ofthe 
1980s. Inheriting the tightly state controlled economy ofthe final years of the 
Soekarno government, a period ofliberalization followed which lasted roughly 
until 1973. This was followed by a period of stronger reliance on state 
intervention after the sharp rise of the oil price, lasting from 1974 to 1982. The 
oil price began to decline in 1983 and prices fell sharply in 1986 and 1987. 
Again, a reversal ofIndonesian economic policies followed and the accent has 
since been on liberalization and deregulation. The rise and fall of these 
different strategies was usually also reflected in the influence of different 
political camps advocating more liberal or more state interventionist policies. 
The stronghold of the so-called technocrats centred around a group of US 
trained economists in the Ministry of Finance and the National Economic 
Planning Board, whereas state interventionists have been influential in the 
Ministry ofIndustry, the Ministry of Science and Technology, the central bank, 
and the capital investment board (Macintyre, 1993b: 154-5). 

As a result of new banking legislation in 1967, the status of Bank Indonesia 
as central bank was reaffirmed. A number of state-owned commercial banks 
were given the task to provide services for different sectors of the economy.l? 
Compared to the state-owned banks, private and foreign banks played only a 
minor role. The state kept a strong influence through preferential loans to 
priority borrowers, a central bank control of the deposit and loan rates of the 
state banks and preferential refinancing of loans extended by state banks to 
priority sectors (MacI ntyre, 1993b: 136-9). The financial sector was, therefore, 
from the beginning heavily politicized and the system was used for supporting 
indigenous and small-scale entrepreneurs in competing with Indonesian-
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Chinese, for co-opting political allies, and for subsidizing rice farmers to 
prevent rural discontent. The regulatory mechanisms to oversee the system 
were weak. For example, Bank Indonesia did not have the administrative 
capacity to control whether information provided by the commercial banks 
about the allocation of preferential credits was correct or not. The system 
invited corruption by bank officials who would allocate preferential credits to 
non-priority borrowers and share in the difference in interest. Non-indigenous 
and large scale borrowers manipulated the system with silent approval of the 
banks by using domestic personnel as straw-men to apply for preferential loans 
(MacIntyre, 1993b: 151-2. For a rather humorous description of these various 
practices see K wik Kian Gie, 1999b). The hierarchical structure ofIndonesian 
society facilitated many of these practices as bank employees often felt that 
their jobs depended more on satisfying their political clients than on the 
financial performance of their bank. Bennett (1999:21) uses the term 'memo 
lending' for loans extended to such clients as banks would often decide to grant 
a loan merely because of a memorandum sent by a high-ranking official or a 
person in an influential position. 

State control of the financial system still increased during the years of high
income from oil lS until falling revenues from oil showed the need to improve 
the efficiency of the banking sector and sparked the deregulation of the 1980s. 
First reform steps were taken in 1983 when credit ceilings were abolished, 
refinancing and direct commercial lending by the central bank was reduced and 
restrictions on state bank interest rates were removed. The number of 
categories of preferential borrowers was also reduced substantially (MacIntyre, 
1993b: 145 and 158; Sabirin, 1993:67-8).19 This was followed by the so-called 
'Pakto 1988,' the deregulation package of27 October 1988 that facilitated the 
licensing of new and foreign banks and the establishment of small-scale credit 
banks and joint-venture banks. Foreign bank activities were allowed in 
provincial capitals and, importantly, the minimum reserve ratio was reduced 
from 15 per cent to 2 per cent. 20 Indonesia's conglomerates set up many of the 
new private banks as an easily accessible source of finance for their business 
groups. Bennett (1999:22) calls these banks a 'captive funding source for the 
conglomerate's businesses.' As a consequence, there was excessive lending to 
affiliated companies. 

A new banking law replaced the 1967 legislation in 1992. The new law 
distinguished between general or commercial banks and small-scaled credit or 
rural banks. Only Indonesian citizens or entities were allowed to establish 
general banks. Foreign banks could form joint ventures with Indonesian banks 
as long as their participation was limited to 85 per cent ofthe paid-up capital. A 
licence of the Ministry of Finance was required for all banking activities in 
Indonesia. State banks became limited liability companies with shares held by 
the state. General banks were also allowed to go public and to register their 
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shares at an Indonesian stock exchanpe, as long as the participation of 
foreigners remained under 50 per cent.2 The 1992 legislation also improved 
legal lending limits to affiliated parties that were originally imposed as part of 
the 'Pakto 1988.' Under the revised legislation, a bank was not allowed to lend 
more than 10 per cent of its issued capital to commissioners, directors and 
other related parties or more than 30 per cent to a group of related parties 
(Tabalujan, 1999:5). In fact, contraventions ofthese rules were common. In a 
report of 1997, the ten worst offenders had lent to related parties between 85 
per cent and 345 per cent of their respective paid-up capital (Tabalujan, 
1999:6). 

Hal Hill summarized the effects of the deregulation of the banking sector as 
follows: 

Breaking out of the straitjacket of heavy central bank control, few banks 
had much experience of project appraisal and loan assessment. There 
was an acute shortage of qualified staff, leading to very high salaries 
and frequent 'hijackings' of personnel. Accounting and auditing 
standards continued to be very poor. The closed nature of many of the 
major business conglomerates and the fact that in many instances they 
were really lending back to themselves, put further strain on the system. 
Finally, Bank Indonesia's monitoring and supervisory capacity was still 
rudimentary. Over this period, there were frequent allegations that 
sizeable proportions of outstanding loans were either in arrears or in 
outright default. Yet the central bank appeared not to have accurate data 
on the extent of these problems (Hill, 1996:37). 

As the minimum paid-in capital under the 1992 legislation was only US$5 
million (Bennett, 1999:27), the Indonesian banking sector developed an 
unusually large number of undercapitalized banks.22 At the beginning of the 
Asian crisis, Indonesia had over 230 banks whereas Thailand for example had 
only fifteen and Malaysia and Korea had less than thirty commercial banks 
(Bennett, 1999:54-6; Tabalujan, 1999:4). Indonesia has also maintained a free 
foreign exchange system since 1970. Following the deregulation, this led to 
extensive borrowing by private companies and by the new private banks 
abroad. Because much of this borrowing was unhedged and with the value of 
the Rupiah falling, banks and private companies carried an increasingly heavy 
debt burden (Bennett, 1999: 12-16). Once again, Hal Hill has pointed out that 
many of the 'private sector' projects that had necessitated this external 
borrowing had in fact a strong government connection and often received 
preferential access to finance because of real or apparent government 
guarantees (Hill, 1996:249). 
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After the onset of the Asian crisis, the Indonesian government announced the 
closure of the sixteen weakest private banks in November 1997 (Bennett, 
1999:31; Tabalujan, 1999:5-6). In January 1998, the Indonesian Bank 
Restructuring Agency (I BRA) was formed to oversee the reform ofthe banking 
system, to administer the government's guarantee programme for bank debts, 
to take over non-performing assets from banks that were to be liquidated or 
merged with stronger banks, and to collect the amounts that private banks owed 
Bank Indonesia in connection with liquidity support received by them (Bennett, 
1999:35; Tabalujan, 1999:6). Depending on the amount of liquidity support 
received from Bank Indonesia, the IBRA divided the most troubled banks into 
two categories. Category A banks were to be liquidated. Their performing 
assets were transferred to other banks under IBRA control, whereas their non
performing assets were transferred to an Asset Management Unit (AMU) that 
the IBRA had established. The operations often such banks were suspended in 
August 1998. In addition, the IBRA took over the management of four 
somewhat less troubled category B banks (Bennett, 1999:36-7). As a result, at 
the end of 1998 either IBRA or Bank Indonesia directly controlled about 70 per 
cent of the total assets held by Indonesia's banks (Bennett, 1999:51). 

Also in November 1998, the 1992 Banking Law was amended. 
Amendments introduced a deposit insurance scheme and relaxed bank secrecy 
regulations. They broadened the scope of the legal lending limits and required a 
stricter assessment of prospective borrowers. The tasks of licensing and 
supervising banks, which were formerly divided between the Ministry of 
Finance and Bank I ndonesia, became now the exclusive responsibility of Bank 
Indonesia. Foreign Ownership ceilings were abolished and the IBRA's role wCfi 
formally endorsed by the new law. In January 1999, the closure of another 38 
private banks followed (Tabalujan, 1999:7-8). 

The field of foreign investment regulation has experienced similar swings 
of economic policy as the regulation of financial markets. The Foreign Capital 
Investment Law of 1967 as amended by Law No. 1111970 re-opened Indonesia 
to foreign investors by offering tax incentives and assurances against 
nationalization or foreign exchange restrictions. Joint ventures became the 
usual vehicles for such investments. At first they were merely encouraged 
through the granting of tax incentives, but with the more restrictive policies of 
the 1970s a Resolution of the Cabinet23 of 22 January 197424 made them 
compulsory. The law attempted to safeguard Indonesian interests by 
demandin~ the employment ofIndonesian labour, the provision of educational 
facilities,2 and a certain Indonesian equity participation, which was originally 
left to the discretion of the administration, but after the resolution of 1974 was 
deemed to be 51 per cent. The Decision of January 1974 also began the 
discrimination between pribumi and non-pribumi with regards to equity 
participation without providing a definition of these terms.26 
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Foreign investments are subject to approval by the Capital Investment Co
ordinating Board, which prior to 1977 required on average more than fifty 
weeks to reach a decision (Himawan, 1980:286-7). In 1977, two Presidential 
Decrees turned the Capital Investment Co-ordinating Board into a 'one stop' 
agency for foreign investors by authorizing it to issue most of the necessary 
permits (Gautama, 1995:367-8).27 In the same year, the Board issued its first 
scaled list of priorities for investments. The List distinguished between priority 
activities, non-priority activities which attracted tax incentives, non-priority 
activities without such incentives and prohibited activities (Gautama, 
1995 :368). The criteria for these different designations remained vague and 
included the ability of the venture to increase production or to absorb 
employment and a consideration of the location of the venture to ensure an 
even spread of industrial activities in Indonesia (Himawan 1980:293). Hill cites 
an Indonesian official with the following remark on the investment legislation: 
'The [Foreign Investment] Law is brief and simple, though one should not look 
at [it] only, but at the 328 kinds of related legislation as well' (Hill, 1996: 1 00). 

Major reform of the field began in 1988, when the priority list of 
investments was replaced by a negative list, automatically allowing all 
investments not mentioned there (Hill, 1996: I 00). Important new regulations 
were introduced in 1994 by Government Regulation No. 20/1994 on 
Ownership of Shares in a Company established in the Framework of Foreign 
Investment and in the Decree of the Minister for Investment 
Procurement/Chairman of the Investment Co-ordinating Board (BKPM) No. 
15/SKI1994. The Regulations allowed, among other things, foreign individuals 
to be shareholders in 100 per cent foreign owned companies or joint venture 
companies, permitted a maximum of 95 per cent foreign shareholding in 
companies operating in special sectors of particular interest to the state, 
dropped the requirement of a minimum investment, and of a divestment to 
Indonesians in the first fifteen years of the investment, allowed the sale of 
shares of 100 per cent foreign owned companies without prior approval by the 
BKPM, and substantially facilitated the acquisition of shares by foreign 
companies and citizens (Gingerich, 1994:11-15; Mills, 1996:9, 15-19). 

NURTURING NATIONAL ENTERPRISES: 
COMPANY, SECURITIES AND ANTI-MONOPOLY LEGISLATION 

Immediately after setting upon the path of industrialization, all three countries 
surveyed here attempted to nurture successful national companies that would 
be able to compete on a world market. However, Japan transferred successful 
state companies into private hands as early as during the 1880s (Lockwood, 
1954: 15) and from then on relied on its influence over the state banks and on 
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administrative guidance to ensure that its economic policies were followed by 
the private sector. To strengthen the competitive position of national 
companies, Japan initially used the usual means of tariffs and subsidies for 
strategic industries. With foreign direct investment tightly controlled and the 
lack of anti-trust legislation, the powerful Japanese cartels, the zaibatsu, 
developed. The state encouraged the formation of cartels in particular during 
the 1920s and 1930s, occasionally even to the point of enacting laws that 
provided for compulsory membership in a cartel (Pape, 1979:464; Matsushita 
and Schoenbaum, 1989: 139; Caves and Uekusa, 1976:48-9). The important 
role of these groups in the wartime economy of Japan was one ofthe reasons 
why they became targets of the Allied Authority after World War II. After the 
dissolution of forty-two of the largest holding companies in 1946 and of a 
further nineteen in 1947, an Anti-Monopoly Law modelled on US lines was 
introduced to prevent a reemergence of the zaibatsu (Pape, 1979:464-5). 
However, cold war reality quickly led to an overriding concern to strengthen 
the new ally Japan. In the process, the provisions of the anti-monopoly 
legislation became diluted. After first amendments in 1949, important changes 
were introduced in 1952. The general prohibition of cartels was liberalized and 
so-called 'depressed industry cartels' and 'rationalization cartels' exempted 
from the legislation. Some further exceptions, e.g. for import and export, were 
made in additional legislation. The process resulted in the emergence of the 
keiretsu, the post-war successor to the zaibatsu. Since then, the Japanese 
Ministry ofIndustry and Trade (MITI) and the Fair Trade Commission (FTC) 
have often been on collision course as to whether to encourage or prohibit 
mergers. Commentators have argued that MITI's views have mostly prevailed 
(Pape, 1979:465-6; Matsushita and Schoenbaum, 1989: 139-40; Sonneville and 
Jagtenberg, 1995: 159-60). However, as Boyd points out elsewhere in this 
volume, the strengthening of the Anti-Monopoly Law in 1977 and a landmark 
judgment of 1980 that made the restraining of competition by means of cartels 
more difficult should not be overlooked. 

Another means to discourage foreign participation in the Japanese economy 
was the system of interlocking companies by cross-shareholding, which led to 
the effective withdrawal oflarge quantities of shares from the stock market (as 
to this phenomenon elsewhere in Asia see Bowring 2000). In addition, the 
Securites and Exchange Commission was abolished in 1952 and the securities 
business was placed under the direct control of the Ministry of Finance. 
Finally, take-overs could be avoided by issuing additional shares to 'friendly 
third parties,' if necessary at 'especially advantageous' prices. Only in the latter 
case would such an allotment need the approval of the shareholders under the 
Japanese Commercial Code (Sonneville and Jagtenberg, 1995: 160, 165-6). 

As a result ofliberalization measures during the 1980s and 1 990s, the stock 
market has become much more attractive. This has led to a number of revisions 
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of the Securities and Exchange Law and to the re-installment of a Supervisory 
Commission on Securities Transactions. The Anti-Monopoly Law was again 
revised in 1992 and in 1997. The revised law allows holding companies in all 
industries with the exception of banking and finance. Guidelines of the Fair 
Trading Commission will contain details about those holdings that will 
continue to be prohibited. 

In Indonesia and Singapore, state enterprises have continued to play an 
important role, in spite of liberalization measures in other sectors of the 
economy (Hill, 1996:101-7; Tan, 1992:12-19). In Singapore, new strategies 
have in the past been spearheaded by the statutory boards, in particular the 
Economic Development Board, the Jurong Town Corporation, the 
Telecommunication Authority of Singapore, the Public Utilities Board, and the 
Housing and Development Board. From these have branched off hundreds of 
private companies, controlled by three major holding companies (Temasek, 
Singapore Technologies, and MND Holdings) (Tan, 1992:13-16; Pillai, 
1983:77-95).28 Formal compliance with the company law requirement of at 
least two shareholders is achieved by having two civil servants taking up one 
share each (Pillai, 1983 :89). Directors are appointed by the Ministry of Finance 
with a relatively small group of permanent secretaries and high level civil 
servants holding cross-directorships in many government-owned companies 
(Richardson 2000b). In accounts presented to parliament, investment in state
owned companies is listed as 'other investments' and not further specified. In 
case of defence related companies, balance sheets and accounts would not even 
be available to shareholders (Pillai, 1983: 116-21). However, following recent 
criticisms of the role of Singapore's government-linked companies, which 
account for 10 per cent of economic output and 25 per cent of stockmarket 
capitalization in Singapore, the government has announced a unit trust to sell 
more shares in such companies to the Singaporean public (Richardson 2000b). 

In Indonesia, the distinction between public corporations and state-owned 
private corporations was abolished with the State Enterprise (Perusahaan 
Negara) Law No. 1911960. This law said that 'aPerusahaan Negara is any 
enterprise (perusahaan) the capital of which is State's property or belongs to 
the State's Treasury, except when otherwise stated by law.' The law led to a 
bewildering implementing legislation to re-introduce differentiation and to the 
extension of civil servant status to all employees of such companies (Gautama, 
1995:336-8). A Presidential Decree of 1967 and the subsequent law No.9 of 
1969 re-established the former distinction, with the perusahaan umum (public 
corporation) still covered by Law No. 1911960 and the perusahaan perseroan, 
a limited liability company under the Commercial Code, whose shares are 
wholly or partially owned by the state. Besides this, the Law provided for the 
possibility of special state enterprises created by statute, as in the case of the 
state oil-company Pertamina (Gautama, 1995:339-40). 
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Privatization in Indonesia has been slow. In comparison to Singapore or Japan, 
it encounters the additional difficulty of taking place in an economy that is 
divided along ethnic lines (Low, 1993b:168-83; Hill, 1996:106-7). As a result 
ofthe Asian crisis, the Indonesian government enacted an Anti-Monopoly and 
Unfair Competition Law in 1999, that came into effect in March 2000. 
Responsible for the investigation of monopolistic practices and acts of unfair 
competition is a new Business Competition Supervisory Committee consisting 
of seven members that are appointed by the President and approved by the 
House of Representatives. The new law has been criticized because of the 
influence that the President retains and because it fails to specify what sort of 
business practices will be deemed to be 'unfair' or 'detrimental' to society 
(Abdurrachman and Ryan, 1999). 

CONCLUSION 

A number of conclusions might be drawn from this survey that concern both 
content and form of these Asian business laws. While all three countries have 
to a varying degree relied on cheap labour in the early stages of the 
development process, it is really at the capital formation stage, that significant 
differences appear between the 'late developer' Japan and the 'late late 
developers' in Southeast Asia. Japan remained hostile to foreign investment 
during that period and relied on a substantial tax burden and the peculiarities of 
her banking system. In contrast, Singapore developed a peculiar mix of greatly 
facilitating foreign investment, on the one hand, and maintaining a fairly large 
state-controlled sector in 'strategic industries' on the other. The high rate of 
compulsory savings generated by the Central Provident Fund was partly 
channelled into these sectors. Indonesia's embrace of foreign investment was 
much more hesitant and the greater available revenue from oil made it possible 
to maintain a state-centred policy well into the 1980s. 

A difficulty of the comparison between Japan and Southeast Asia is the 
great difference in time between the beginnings of industrialization in the 
different countries. Japan was often saved by peculiar historical circumstances, 
beginning with a silk worm disease in Europe early in the Meiji period to the 
Cold War and Korean War of the 1950s, when the victorious powers of World 
War II allowed her a quick comeback as a new alley against communism. The 
genius of Japan has been to seize these opportunities to greatly enhance her 
technological and educational foundations. The same must be said of 
Singapore that made the best of its strategic location during a boom period and 
successfully anticipated future requirements at an early stage. In the case of 
Indonesia, the government alternated between quite different development 
strategies, often relying on ad hoc solutions to particular problems. 
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All three countries to a certain extent instrumentalized their imported 
commercial laws for development purposes. In Japan, Western law was 
introduced to revise the unequal treaties and litigation for individual goals was 
never encouraged. Singapore impresses with its formal legal system, but some 
essential parts of the development strategy have been removed from judicial 
scrutiny. In Indonesia, the court system has been largely unreliable and 
Western derived business laws served to appease foreign investors and to 
justify developmental policies of the government. As far as form is concerned, 
a few similarities have emerged: the most striking feature of business laws in 
these three countries has been the explicit or implicit incorporation of the 
developmental ideology as part of the laws. Judges and administrators were 
required to assess individual claims taking into account 'the state of the 
national economy,' 'the interest of development,' etc. even in fields 
traditionally belonging to private law. The classical distinction between private 
and public law was, thereby, blurred. There was also a tendency to rely on 
administrative guidance and to shift essential parts of the legislation to be 
regulated in a large number of administrative decrees. As these are often 
difficult to obtain, public scrutiny has remained a problem, especially as these 
regulations are also easily and frequently changed. Finally, the administration 
retained a large discretion and there has been at times little hesitation to bend 
the law and divert from the original purpose, if this was 'in the interest of 
development. ' 

With a similar emphasis on a strong state and administrative guidance in the 
implementation of business laws, success becomes then dependent on the 
quality of the administrators. Here it is absolutely essential to minimize 
corruption.29 This in tum requires that the salaries of administrators and judicial 
personnel are kept at least as attractive as those in the private sector.30 This is a 
major factor that explains the 'English public servant ethos' in the Singaporean 
public sector and the 'samurai spirit' of its Japanese counterpart. While cases 
of corruption have been exposed in Japan, too, in comparison to Indonesia's 
KKN (korupsi, kolusi, nepotism e) the lavish entertainment of Ministry of 
Finance officials must be regarded as petty corruption. Indonesia's failure to 
develop a coherent industrial policy has also been explained by the constant 
struggle between competing approaches and interest groups or, as Hal Hill has 
put it, between Indonesia's character as a hard and as a soft state (Hill, 
1998:319-21). What has been missing in Indonesia is what Eads and 
Yamamura(1987:429), using the analytical framework developed by Zysman 
(1983) have called 'a prior agreement on basic goals of industrial policy.' 
Japan's and Singapore's history has been characterized by fear: fear offoreign 
domination in the case of Japan and fear of invasion by hostile neighbours in 
the case of Singapore. This has created a constant state of emergency that the 
government used in cases of economic crisis to make sacrifices more palatable. 
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While this consensus from fear seems to be waning, it has never existed in the 
pluralist archipelago of Indonesia, which always had to contend with 
dissatisfied provinces and vastly different ideological approaches and religious 
views. 

NOTES 

Most famously in The World Bank (1993). In a similar vein e.g. Root 
(1996) and Rowen (1998). 

2 In particular in Indonesia 'KKN' the acronym for 'korupsi, kolusi, 
nepotisme ' (corruption, collusion and nepotism) is usually referred to when 
it comes to discuss the reasons for the crisis (see K wik Kian Gie 
1999a:287 -316). 

3 Lim (2000:36). 
4 For a similar picture covering different areas of law and economic 

development see Pistor and Wellons (1998 :31). 
5 Nagasawa (1996 :665) puts the percentage of not permanently employed 

people among the Japanese workforce as high as 20 per cent. Ishikawa 
(1998: 194 fn.l) estimates that only about 20 to 25 per cent of al1 
employees in Japan are covered by the so-called 'three pillars' of the 
Japanese industrial relations systems (lifetime employment, seniority based 
wage system, company-based unionism). These are mainly employees in 
large firms and in the government bureaucracy. 

6 As to the substantial drop in the number oflabour disputes between 1970 
and 1989 see the statistics in Ishikawa (1998: 190). 

7 Cf. also the current text of the legislation in National Trade Union 
Congress 1994:45-6. 

8 As to the Emergency and the Emergency Regulations declared in 1948 to 
fight the armed insurrection of the Malayan Communist Party see Yeo and 
Lau (1991 :123-4). 

9 As to more background information about the 'second industrial 
revolution' see Rodan 1989: 142-88. 

10 Pancasila Industrial Relations were created at a National Seminar in 1974 
with the fol1owing proclamation: 'To carry out the ideals ofthe 17 August 
1945 Independence Proclamation of the Republic of Indonesia in the 
national development, in order to materialize a just and prosperous society 
based upon Pancasila and to take part in implementing the world law and 
order based upon freedom, eternal peace, and social justice through the 
creation of tranquil, peaceful and orderly atmosphere of work and of 
tranquil atmosphere of business, to increase production, and to promote 
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workers' welfare and status in conformity with man's dignity,' cited after 
the translation by Shamad 1997:5-6. 

11 Rinakit (1999: 146) also alleges that only a small fraction of the actual fee 
payments of SPSI members is forwarded to SPSI. 

12 'Pokok-Pokok Pandangan Komisi Pembaharuan Hukum Perburuhan 
Terhadap Rancangan Undang-Undang Pokok Ketenagakerjaan,' in: 
Diponegoro 74, 20 January 1997, p. 7. 

13 See Thorn, at 28, who remarked in 1987: 'One of these three conditions 
has been deemed to exist ever since the passage of the law.' 

14 As to the speed of reforms see also Delhaise (1998:191): 'The reforms 
will eventually take place, but their impact - in terms of disclosure more 
perhaps than in real terms - on some banks will be so severe that it would 
not be surprising to see the schedule stretched somehow beyond the target 
dates.' 

15 ASEAN Law Association (1995), 351; as to the different tax incentives cf. 
also Fordham (1988). 

16 It nevertheless seems that the tax benefits have been awarded very 
generously, ibid, 59. 

17 ASEAN Law Association (1995), p. 43. 
18 Cf ASEAN Law Association (1995), p. 44. 
19 ASEAN Law Association (1995), p. 44; MacIntyre (1993b), pp. 145 and 

158; Syahril Sabirin, 'Money Market Policy in Indonesia,' in: Ministry of 
Law/Singapore Academy of LawlFaculty of Law, National University of 
Singapore, Proceedings of the First Indonesia-Singapore Law Seminar: 
Business & Investment Laws in Indonesia, 26-27 February 1993, pp. 67-8. 

20 ASEAN Law Association (1995), pp. 44-5. 
21 See ASEAN Law Association (1995), pp. 45-6. 
22 Bennett (1999:55) compares the total assets of only US$500 million of the 

average Indonesian bank with the figures in Korea, where the smallest 
commercial bank had assets in access ofUS$2 billion and Thailand, where 
12 of the 15 commercial banks had total assets in excess ofUS$4 billion. 

23 Referred to as National Stabilization Council Decision of January 22, 
1974. 

24 As to the legally doubtful step of overriding the Foreign Capital 
Investment Law by means of a mere Cabinet Resolution, see Charles 
Himawan, The Foreign Investment Process in Indonesia, pp. 266, 278-88. 

25 In the majority of cases, foreign investors preferred to pay a fine instead, 
see Himawan, p. 272. As to the safeguarding of Indonesian interests see 
also Gautama, Indonesian Business Law, PT Citra Aditya Bakti, Bandung 
1995,371-3. 

26 Later decrees preferred to speak about the 'economically weak' and the 
'economically strong,' see Himawan, 283-4. 
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27 Himawan, p. 286, however, mentions a few permissions which cannot be 
granted by the Foreign Capital Co-ordination Board and require a second 
step. 

28 According to a recent report, such government-linked companies (GLCs) 
account for 10 per cent of economic output and about 25 per cent of stock 
market capitalization in Singapore, see Richardson (2000b). 

29 See also the recent report of the Political & Economic Risk Consultancy 
Ltd., as reported in The International Herald Tribune of 23 March 2000 
(Richardson, 2000a). The report found Indonesia to be the most corrupt 
country of those surveyed, whereas Singapore, Hong Kong, and Japan 
were the least corrupt. 

30 In an effort to fight corruption, the Indonesian government this year 
increased the basic salaries of civil servants by 30 per cent, see Richardson 
(2000a). 
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