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Intellectual Property in Plant Material  

and Free Trade Agreements in Asia

CHRISTOPH ANTONS*

I. The Expansion of Intellectual Property in Agriculture 
and the Role of Free Trade Agreements

This chapter will discuss the rise of intellectual property rights in plant mate-
rial over the last few decades, the expansion of UPOV (UPOV being the French 
acronym for the International Convention for the Protection of New Varieties of 
Plants1) since the WTO Agreement on Trade Related Intellectual Property Rights 
(TRIPS), and the considerable impact of current Free Trade Agreements (FTAs) 
and negotiations on these trends. As a background to the discussion, it is helpful 
to recall how, since World War II, in developing countries the development poli-
cies of aid agencies and international financial institutions have been dominated 
by modernization theory, perhaps most famously expressed by Walt Rostow in his 
book on the stages of growth from 1961.2 Although often criticized, much of our 
current thinking about development, ‘traditional societies’ and economic take-off 
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is still based on modernization theory. In the thinking of classical development 
economists, industrialization and agricultural transformation go hand in hand.3 
Technical progress in particular is responsible for a declining share of agriculture 
of both domestic output and the labour force.4 Based on World Bank data of 2016, 
agriculture contributes 17.8 per cent and 17.5 per cent on average to the GDP 
of  South Asian and Sub-Sharan African countries respectively, but as much as  
59.4 per cent to the GDP of individual developing countries like Sierra Leone. This 
compares to only 1.6 per cent in the European Union and 2.6 per cent in Australia.5 
Economists point to a similar inverse relationship between a country’s per capita 
income and the size of its rural population.6 In the footsteps of the industrialized 
countries, economic development processes are designed to encourage the migra-
tion of the rural population to the cities and to radically transform agricultural 
technologies and practices in order to make them more efficient, and to enable 
them to feed a larger population working in manufacturing or services, rather 
than producing food. Hence, similar to Rostow’s stages of growth is a develop-
ment model for agriculture in which agricultural evolution moves from peasant 
farming (subsistence agriculture focused on staple crops), through mixed farming, 
to specialized farming, which is focused on one crop, capital intensive, growing 
for national and international markets, using advanced technology, and which is 
understood to be the most developed and sophisticated form of farming.7 As a 
consequence of such models, there has been an ‘urban bias’ among development 
planners in developing countries.8 Malaysia, for example, is regarded as a success-
ful ‘second tier newly industrialising country’,9 because the country succeeded 
in dramatically reducing the share of agriculture in the economy vis-à-vis other 
sectors within a few decades, from 43.7 per cent in 1960 to 8.7 per cent in 2016 
according to the above mentioned World Bank data. New seed varieties and other 
forms of input such as fertilizer have been part of this process in Malaysia, as else-
where in the developing world.

Until recently, such input factors of agricultural transformation were provided 
to farmers by their own governments and either free of charge or at very low 
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cost. The Green Revolution of the 1960s introduced new high-yielding varieties 
in Asian developing countries, many of which were given to governments by the 
new international agricultural research centres that had been established by the 
Ford and Rockefeller foundations between 1960 and 1968. The International Rice 
Research Institute at Los Baños in the Philippines is the most important such centre 
in Asia. These centres have been collecting germplasm from all over the world, 
but saw their collections and activities as publicly accessible and free of cost.10 
With the new seeds came seed certification laws that were designed to promote 
scientifically developed and tested varieties over traditional and local ones.11  
As to the controversial effects of the Green Revolution, critics12 stress the inequal-
ity and monocultures that were created with overuse of pesticides, making it now 
necessary to find solutions against increasingly invasive pests in very short time 
frames.13 Proponents of the Green Revolution contend that food supply would not 
have kept up with population growth in countries like India without high-yielding 
varieties and technological input.14 They argue that a new Green Revolution that 
includes biotechnological applications is now needed.15

Intellectual property in agriculture has grown in importance simultaneously as 
the role of the private sector in agriculture has increased and, similar to the Green 
Revolution in agricultural policy, it has been one of the most controversial topics 
in the intellectual property field for several decades. Proponents of intellectual 
property protection regard plant innovation as ‘equally well suited for intellectual 
property protection as other areas of the life sciences’ and stress the critical role 
of patents in the evolution of plant biotechnology.16 Critics point to the dominant 
position of a very small number of corporations in the global seed market, the 
impact of this domination on farmers, in particular in developing countries, and 
the role of intellectual property in promoting these corporate interests, often at the 
expense of environmental and social justice concerns.17
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Given the strongly diverging views on the matter, it is surprising that provisions 
related to intellectual property in agriculture in FTA negotiations have not attracted 
the same kind of public attention as those related to other fields of intellectual 
property, in particular copyright enforcement provisions that impact on digital 
access to copyright protected works.18 The following sections will draw attention 
to these trends in FTAs related to plant material and to the context of the discus-
sions about them. The analysis will begin with an overview of the instruments of 
protection in this field and their historical developments. The expansion of UPOV 
since the World Trade Organization (WTO) TRIPS Agreement will be discussed, 
in particular the impact of Article 27.3.b. TRIPS and the limited options that it 
leaves to countries that want to avoid moving towards the use of patents for plant 
material. The chapter then shows the move to UPOV-style sui generis and further 
to patent protection, and asks the question why countries have been prepared to 
sign away even this limited freedom to design their own laws in recent FTAs. This 
section begins with an analysis of the two currently largest and most interesting 
multilateral agreements in the Asia-Pacific region, the Regional Comprehensive 
Economic Partnership (RCEP), which is still being negotiated, and the Compre-
hensive and Progressive Trans Pacific Partnership (CPTPP), in its amended form 
after the departure of the United States from the Trans Pacific Partnership (TPP). 
It then moves on to bilateral agreements, identifying those countries that have 
shown particular interest in upscaling the intellectual property protection of plant 
material. A further section focuses on agreements that emphasize cooperation and 
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exceptions to intellectual property protection rather than a further strengthen-
ing of the system. The penultimate section presents policy options for developing 
countries. The conclusion reviews the trends and suggests that countries with 
significant smallholder agricultural sectors should resist current pressure in FTAs 
to increase intellectual property protection in this field by joining UPOV or, if 
already members, upgrading to UPOV 1991 standards.

II. The Origins of Intellectual Property Rights  
in Plant Material and the Development  

of the UPOV Convention

The origins of this field of intellectual property are to be found in the United States 
in the Plant Patent Act of 1930. Because it was assumed that the patent system had 
been developed for engineering and machinery, the Plant Patent Act had features 
of the patent system, but simplified protection and application requirements.19 
European countries followed with intellectual property style rights in the 1940s 
and 1950s with the 1941 Breeders Ordinance of the Netherlands and the 1953 
Seeds Act of Germany.20 Such European-style plant variety rights, as they became 
known, were less strong in both their requirements and their protective scope 
than patent rights. Plant variety rights apply only to a particular variety, not to 
the underlying genetic structure, and allow for the so-called ‘farmers’ privilege’ 
to save and reuse seeds from a protected variety. They include an exception for 
research and experimentation, meaning that a protected variety may be used for 
further breeding without restriction. In addition, plant variety rights allow the 
sale of crops produced by using the protected variety.21 They constitute an intel-
lectual property right for plants, but a much less stringent version than patent 
rights by leaving both competing breeders and farmers a certain amount of free-
dom. Nevertheless, they still favour the commercial over the smallholder farming 
sector, which, as explained earlier, remains large and important in much of the 
 developing world.22

The German Seeds Act of 1953 became influential during the drafting of an 
international convention that attempted to export the plant variety protection 
approach and to standardize protection among member countries: the UPOV 
Convention of 1961. The UPOV Convention began as a European club with ratifi-
cation by Germany, the Netherlands and the United Kingdom on 10 August 1968 
as the first ratifying countries. Denmark was the only other country to join during 
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the 1960s.23 With ratification by France (1971), Sweden (1971), Belgium (1976), 
Italy (1977) and Switzerland (1977), other European countries followed during the 
1970s. Uptake outside of Europe, however, was slow. The United States, because of 
its traditional preference for plant patents, became a member only in 1981, South 
Africa joined in 1977, Israel in 1979, New Zealand in 1981, Japan in 1982, Australia 
in 1989 and Canada in 1991. This circle of non-European members remained small 
until the conclusion of the WTO TRIPS Agreement in 1994. Developing countries, 
in particular, had understandable concerns about plant variety protection and its 
impact on their food systems and remained outside of UPOV, with the exception 
of South Africa and Israel. Prior to TRIPS, developing countries typically had no 
plant variety laws and excluded plants and animals from patent protection. Typical 
examples were the first Indonesian Patents Act of 198924 and the Indian Patents 
Act of 1970.25

III. The Influence of Article 27.3.B. TRIPS  
and the Expansion of UPOV

A. Article 27.3.b. TRIPS as a Patentability Exclusion  
that at the Same Time Establishes Plant Variety Rights

A fundamental change regarding intellectual property in plant material arrived 
with the TRIPS Agreement. In view of the reluctance of the developing world to 
engage in discussions about intellectual property for material essential for food 
production, TRIPS had chapters on patents, copyright and other intellectual 
property rights, but not related to plant variety rights. What TRIPS did include, 
however, was with Article 27.3.b. a clause covering biotechnology in the part of the 
agreement dealing with patents.

The starting point for the discussion was the requirement of Article 27.1 
TRIPS that in future any inventions in all field of technology must be patentable, 
provided they fulfil the standard requirements of a patent in that they are new, 
involve an inventive step and are capable of industrial application.26 As a strict 
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tive ambiguity’ (Matthijs Geuze, ‘Some Memories of the Unique TRIPS Negotiations’ in Watal and 
Taubman (eds), The Making of the TRIPS Agreement (n 27) 124–25) in an area that ‘will keep the 
next generation of lawyers busy’ Thu-Lang Tran Wasescha, ‘Negotiating for Switzerland’ in Watal and 
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application would make the exclusions of plants and animals from the patent 
system, as commonly seen in developing countries impossible, such countries 
were negotiating for such an exclusion. The Anell draft text from the negotiations 
from July 199027 shows the difficulties in these negotiations. There were so many 
brackets indicating controversial matters that almost everything in the text was 
controversial except that it concerned plants and animals and processes for their 
production.28 After much discussion and the determination to review the matter 
four years after the entry into force of the TRIPS Agreement,29 the current wording 
of the exclusion of Article 27.3.b. was agreed upon.30 It is an interesting provision 
in the sense that it is an exclusion that at the same time manages to establish rights 
to plant varieties that otherwise would not be covered in the Agreement.31

Article 27.3.b. indeed excludes plants and animals and essentially biological 
processes for the production of plants or animals. However, in contrast to previ-
ous laws typically found in developing countries, the exclusion in TRIPS does 
not extend to microorganisms and non-biological and microbiological processes. 
It does also not extend to cells, genes and sub-cellular components, which are 
not ‘microorganisms’. Further, in the second sentence of Article 27.3.b., TRIPS 
requires from member states the protection of plant varieties either by patents or 
by an effective sui generis system or any combination thereof. As TRIPS does not 
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otherwise cover plant variety rights, it is widely assumed that plant variety protec-
tion laws following the UPOV model will constitute a suitable sui generis system 
and, indeed, it is further assumed that it was UPOV-style plant variety rights that 
the drafters of the TRIPS Agreement had in mind.32

B. Freedom to Design Under TRIPS: A Missed Opportunity 
for Developing Countries?

Actually, however, the freedom for developing countries to design their own 
systems was much wider.33 The only restriction given in Article 27.3.b. is that the 
system must be ‘effective’. Nevertheless, the vast majority of developing countries 
introduced a system that closely followed the UPOV models.34 In view of the 
concerns of developing countries regarding intellectual property rights in living 
matter, why was this opportunity to be more adventurous in their legislation 
missed? Three reasons are particularly relevant.

First, developing countries that are dependent on foreign investment may have 
been reluctant to establish a system that is regarded by their trading partners as not 
‘effective’. As contraventions of the TRIPS Agreement can be brought by trading 
partners to the TRIPS dispute resolution process and ultimately be penalized with 
trade sanctions and as there is competitive pressure to have investment-friendly 
intellectual property rights, rather than experimenting with their own designs, 
developing countries probably found it safer to adopt the established solutions 
that would not lead to any irritation among their trading partners.

Second, many of the larger developing countries and those among the 
so-called ‘emerging economies’, in particular, have their own ambitious plans for 
the biotech and commercial seed industries. An instructive example is  Malaysia. 
The Malaysian government had set up ‘Cyberjaya’ on the outskirts of Kuala 
Lumpur in the 1990s to attract investment in the IT industries in a zone with 
particular tax exemptions and investment rules.35 In the early 2000s, it tried to 
do the same for the biotech industries with a special enclave called ‘BioValley’.36 
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in Asia’ in Christoph Antons, Michael Blakeney and Christopher Heath (eds), Intellectual Property 
Harmonisation Within ASEAN and APEC (The Hague, Kluwer Law International, 2004) 110–18.
 41 The new members are the Russian Federation (1998); China (1999); Kyrgyzstan (2000); Repub-
lic of Korea (2002); Azerbaijan (2004); Jordan (2004); Singapore (2004); Uzbekistan (2004); Vietnam 
(2006); Turkey (2007); Georgia (2008); Oman (2009).
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More recently, it is continuing such strategies via a network of industrial parks 
across Malaysia.37 Other countries such as India and Indonesia have also been 
drafting seed certification laws that help to promote commercial suppliers.38

A third and final reason in some countries could be a lack of expertise and 
experience in designing alternatives. For many years after independence, many 
countries practised what I have called, using a term coined by Japanese law expert 
John Owen Haley,39 selective adaptation of their intellectual property laws to 
Western models.40 In this approach, models from many foreign traditions have 
been selectively adopted and selectively enforced. Foreign trading partners could 
be quickly satisfied with new laws, which were then frequently not enforced or, 
in some cases, even secretly subverted. Until the arrival of the WTO, this kind of 
intellectual property law making was sufficient to safeguard national priorities. 
After TRIPS with its enforcement provisions, however, more creativity would be 
required.

As a result of the TRIPS provision promoting plant variety protection and the 
decision of developing countries to choose standard models rather than to experi-
ment with their own laws, the membership of UPOV changed. Many countries 
presumably thought that if they already had UPOV-conforming intellectual prop-
erty laws, then why not join UPOV right away? As for Asia, while there had been 
only two Asian countries in UPOV prior to TRIPS (Japan and Israel), that number 
has since increased to 1441 and many other developing countries in Africa, Central 
Asia and Latin America have also joined. There are now 30 developing countries 
in UPOV out of a total membership of 75 countries, compared to only two prior 
to 1994. At the domestic level in the ASEAN countries, eight of the 10 ASEAN 
countries now have plant variety laws.42

Still, compared to other parts of the world, UPOV membership in Asia remains 
low. The UPOV Convention has also become stricter in its protection require-
ments since it was founded in the 1960s. The versions used by developing countries 
as models for their legislation are the 1978 and 1991 versions of UPOV. However, 
there are important differences between the two: first, double protection under 
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patent laws and plant breeders’ rights laws was prohibited in 1978, but is no longer 
prohibited in 1991. As a result, many industrialized countries offer both forms of 
protection,43 many of the industries involved have moved to patent protection, and 
the big agro-chemical companies have come to dominate the seed sector in indus-
trialized countries.44 As a further result, plant variety protection has somewhat 
declined in significance.45 Second, since 1991 the important general exemption 
for farmers to reuse and exchange harvested seeds is merely optional and needs to 
be specifically introduced by countries. Reuse is also limited to farmers’ own hold-
ings. Finally, besides harvested material, the rights of the breeder under UPOV 
1991 now also extend to material from ‘essentially derived varieties’,46 a criterion 
that has been criticized as narrowing the breeder’s exemption and expanding the 
exclusive rights of first-generation breeders.47 The closing date for membership 
under the less strict 1978 version of the Convention was for developing countries 
on 31 December 1995 (Article 37(3) of UPOV 1991), so after this date all new 
members will automatically be members under the 1991 version. Countries that 
are not members but use UPOV models, however, often turn to the less restrictive 
1978 version. In principle, therefore, the options other than patents for developing 
countries are as follows: they can use the maximum freedom provided by TRIPS 
and design their own systems,48 they can use UPOV 1978 or 1991 as model or a 
combination of all of these or they can follow UPOV 1991 strictly and become a 
UPOV member.

IV. The Push for Patents on Plants and Plant Material

Importantly, however, from the viewpoint of the agro-chemical industry and as 
indicated above, plant variety protection was never going to be enough.49 Patents is 
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the preferred way of protection, in particular for the new tools used in breeding,50 
and the incompatibility of patents and plant variety protection under the earlier 
versions of the UPOV Convention was the main reason for the long absence of the 
United States as the country with the longest tradition of plant patenting.51 With 
the previous UPOV prohibition of double protection under patent and plant vari-
ety laws now gone after the UPOV revision of 1991, in the flurry of FTA activities 
post-TRIPS, governments with strong agro-chemical industries are pushing their 
developing country trading partners further towards the acceptance of patents on 
plants and plant material for the more advanced economies and further towards 
the establishment of UPOV-style plant variety protection systems for developing 
countries at a less advanced stage.

A. The Problems with Plant-Related Patents

As has often been pointed out, plant-related patents are problematic, especially for 
agriculture in developing countries, because of the limited scope for experiment-
ing with the material that they allow. The patent system began in the nineteenth 
century in relation to engineering and machines.52 It is regarded as a social 
contract between the inventor and the government representing the public inter-
est or, as Dan Burk53 has put it, a bargain between the inventor and the public, 
where the inventor publicizes the invention and allows others to experiment with 
it and build upon it, and receives in return a monopoly on the product or process 
as described in the patent documentation for a number of years, after which the 
invention becomes part of the public domain.54 The engineering origins of the 
patent system also become visible in the rules on infringement and in the difficul-
ties in drawing the line between authorized and unauthorized use of the invention. 
In most advanced patent systems, it is possible to do research on patent protected 
material, but not with patent protected material.55 Reverse engineering of patented 
machinery and coming up with new innovative solutions for components is a typi-
cal example of what would be allowed and in fact encouraged by such systems. 
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However, farmers or plant breeders who experiment with plants may often make 
use of patented traits and breeding methods and are thus frequently working with 
patented plant material.56

B. Limitations and Exceptions to Patents on Plant Material?

One solution here would be a wider interpretation of the research exemption under 
Article 30 TRIPS. It has been argued that it is unrealistic and wrong in developing 
country situations to confine such research exemptions to scientific research only, 
because much ‘research’ in the context of local adaptation of plant material is in 
fact carried out by farmers themselves as well as by researchers in local govern-
ment institutions.57 Agricultural material is not a turnkey technology – it has to 
be adapted to local soil and weather conditions and standardized technological 
solutions have mostly not worked or not worked in a satisfactory manner on the 
ground.58 It has also been pointed out that it is unrealistic to exclude from the defi-
nition research with a commercial objective.59 Court decisions in industrialized 
countries, however, exclude research aimed at the development of a new commer-
cial product60 and the current legislative practice in many developing countries 
requires private, non-commercial research and/or scientific research.61

Under Article 30 of the TRIPS Agreement, exceptions must be ‘limited’, 
not ‘unreasonably conflict with the normal exploitation of the patent’ and ‘not 
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 unreasonably prejudice the legitimate interests of the patent owner’, although 
the ‘legitimate interests of third parties’ may be taken into account. While patent 
experts are concerned about broad research and experimentation exemptions in 
this regard,62 hope has been expressed for a specific breeding exemption as intro-
duced in a number of European countries, although the introduced exemption has 
been limited and disallowed commercialization.63 An interesting exception from 
the above mentioned stance cautioning against broad research and experimenta-
tion exemptions is Belgium, which apparently allows use of the patented invention 
as a tool to develop new products and, therefore, breeders may use patented mate-
rial for the purpose of breeding new varieties.64

There is a further way to opt out of stringent patent requirements, by relying 
on Article 27.2 TRIPS. Under that provision, WTO members may prevent the 
commercial exploitation of inventions to protect the public order or morality, to 
protect human, animal or plant life or health and to avoid serious prejudice to the 
environment. Although this seems to be a very fitting provision in this context, 
governments again have not made much use of it. One reason is probably that it 
prevents the ‘commercial’ exploitation of the invention. It would, therefore, violate 
the TRIPS Agreement if a government prevented the use of an imported commer-
cial technology, only to give at the same time its farmers the opportunity to also 
commercially exploit it and then allow them do so for free.65 Another concern is 
that the approach shifts the responsibility to make such ethical decisions to the 
patent offices, which are not well equipped for this task, and in many countries are 
understaffed and starved of resources.66

This leave those that are looking for restrictions on patents to plants to turn 
to compulsory licences. Such licences can no longer simply be granted in the 
national interest, but have to comply with Article 31 TRIPS Agreement. For the 
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first decade of the TRIPS Agreement, little use was made of compulsory licences, 
but recently this has changed as far as health and pharmaceuticals are concerned. 
India, Indonesia, Malaysia, Thailand, Brazil and Ecuador are examples of develop-
ing countries that have used compulsory licensing to guarantee access to essential 
pharmaceuticals to their populations.67 A similar use of compulsory licensing for 
patented subject matter essential for farming is certainly possible. Nevertheless, 
countries use the compulsory licensing mechanism sparingly for fear of a backlash 
from foreign investors and trade reprisals under mechanisms such as section 301 
of the US Tariffs and Trade Act. Similar to Article 27.2 TRIPS, compulsory licences 
are likely to remain a last resort in cases of national emergencies, for example in 
 situation of health crisis or crop failures on a massive scale.

Patents for plant material, therefore, considerably narrow the scope for govern-
ments, researchers and farmers to experiment with the material. All in all, it 
appears that developing countries are better off staying clear of the patent option. 
As discussed earlier, Article 27.3.b. TRIPS actually gives them the freedom to do 
so; however, as the following sections will show some countries have signed away 
that freedom of choice in bilateral FTAs.

V. Intellectual Property in Plant Material  
in the RCEP and TPP

In 2015 I co-authored a book chapter comparing the intellectual property 
 chapters in the FTAs of Asia-Pacific countries.68 We took a bottom up approach 
to the analysis, starting with those countries that barely mention intellectual prop-
erty in their FTAs, or do not mention it at all, and ending with those with very 
detailed intellectual property chapters. Not surprisingly, the countries requesting 
very detailed chapters are the high-technology exporting countries of the United 
States, Japan and the European Union, the non-EU countries of the European Free 
Trade  Association (Norway, Switzerland, Iceland and Liechtenstein), Korea and 
Australia. New Zealand also negotiates intellectual property chapters with devel-
oping country partners, but with a somewhat different content, as will be explained 
further below. At the other end of the spectrum are Indian FTAs, which often 
avoid intellectual property all together and Chinese FTAs, which have  intellectual 
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property sections, but often stress the obligations of intellectual property owners 
besides requiring minimum protection standards.

A. The Regional Comprehensive Economic  
Partnership (RCEP)

So what do these FTAs have to say about intellectual property related to plants 
and what does this reveal about the concluding countries’ positions in the current 
negotiations for the RCEP and in the most recently amended TPP without the 
United States? In contrast to the publication mentioned earlier, the order of exami-
nation in this chapter will be reversed, and will begin with those FTAs that have 
many provisions relevant for intellectual property in general and intellectual 
property in plant material in particular. I will begin with an examination of the 
leaked 2015 draft of the RCEP Agreement and what it indicates about negotiation 
strategies related to intellectual property and plant material.69 A section requir-
ing membership in UPOV and other international agreements is proposed by 
Australia, Japan and Korea, whereby Japan and Korea only require their trading 
partners to ‘endeavour’ to join such agreements.70 However, the ASEAN countries, 
India, China and New Zealand are opposed to any such requirement, even in the 
modified form proposed by Japan and Korea. On patent exclusions, the draft of  
the RCEP intellectual property chapter uses the TRIPS text of Article 27.3.b. for the 
exclusion of plants and animals. However, China, India and New Zealand propose 
a review of the provision if there is a relevant TRIPS amendment. Australia and 
Korea are opposed to such a review.71 On plant varieties, Australia, Japan and 
Korea propose the establishment of a protection system in accordance with UPOV 
1991, but the ASEAN countries, New Zealand, China and India are opposed to 
this provision.72 Therefore, with some minor variations in the individual positions, 
Australia, Japan and Korea are seeking a TRIPS-plus text on plant varieties, but 
they are facing formidable opposition from the ASEAN countries, China, India 
and New Zealand.

B. The Comprehensive and Progressive Agreement  
for Trans-Pacific Partnership (CPTPP)

An amended version of the TPP Agreement (the Comprehensive and Progres-
sive Agreement for TPP, CPTPP) was recently concluded by the remaining  

https://www.keionline.org/wp-content/uploads/RCEP-TNC6-WGIP3-ASEAN-Draft%20IP%20Text-10Oct2014.pdf
https://www.keionline.org/wp-content/uploads/RCEP-TNC6-WGIP3-ASEAN-Draft%20IP%20Text-10Oct2014.pdf


244 Christoph Antons

 73 This so-called ‘TPP-11’ is formed by Australia, Brunei Darussalam, Canada, Chile, Japan, 
 Malaysia, Mexico, Peru, New Zealand, Singapore, Vietnam and, with some exceptions, incorporates 
the provisions of the TPP. For details see https://dfat.gov.au/trade/agreements/in-force/cptpp/Pages/
comprehensive-and-progressive-agreement-for-trans-pacific-partnership.aspx.
 74 More recently, President Trump has indicated a possible re-entry of the United States, see The 
New York Times, ‘Trump Proposes Rejoining Trans-Pacific Partnership’ https://www.nytimes.
com/2018/04/12/us/politics/trump-trans-pacific-partnership.html, only to reconsider that position 
once again on twitter a few days later, see Charles Hankla, ‘What is the TPP and can the US get back 
in?’ (2018), https://theconversation.com/what-is-the-tpp-and-can-the-us-get-back-in-95028.
 75 See CPTPP, Art 18.7.2: ‘Each Party shall accede to each of the following agreements, if it is not 
already a party to that agreement, by the date of entry into force of this Agreement for that Party: …  
(d) UPOV 1991.’
 76 See CPTPP, Annex 18-A: ‘(1) Notwithstanding the obligations in Article 18.7.2 … New Zealand 
shall: (a) Accede to UPOV 1991 within three years of the date of entry into force of this agreement for 
New Zealand; or (b) Adopt a sui generis plant variety rights system that gives effect to UPOV 1991 
within three years of the entry into force of this Agreement for New Zealand.’
 77 See CPTPP, Annex 18-A (2)-(4).
 78 TPP, Art 18.37.3: ‘A Party may exclude from patentability … (b) animals other than microorganisms 
and essentially biological processes for the production of plants or animals, other than non-biological 
and microbiological processes.’ TPP, Art 18.37.4: ‘A Party may also exclude from patentability plants 
other than microorganisms. However, …, each Party confirms that patents are available at least for 
inventions that are derived from plants.’
 79 WikiLeaks, ‘Updated Secret Trans-Pacific Partnership Agreement (TPP) – IP Chapter (Second 
Publication)’, http://wikileaks.org/tpp-ip2.

11 countries73 after the controversial decision of the Trump administration to pull 
the United States out of the agreement.74 On the question of UPOV membership, 
the CPTPP adopts the more stringent requirement of membership in UPOV 1991, 
which is now also proposed by Australia for inclusion in the RCEP.75 Interest-
ingly, however, New Zealand negotiated an exception for itself in an annex, which 
establishes a different timeframe and even allows it to avoid UPOV membership 
all together, if it establishes a UPOV 1991 compliant legislation.76 New Zealand 
further retains considerable flexibility in designing such legislation in accordance 
with the country’s obligations to its indigenous population under the Treaty of 
Waitangi.77

On patent exclusion, the TPP in its original form changed the wording of the 
TRIPS Agreement in important ways. Both TRIPS and the TPP allowed for the 
exclusion from patentability of animals other than microorganisms and essen-
tially biological processes for the production of plants and animals, other than 
non-biological and microbiological processes. According to a further subsection 
of the TPP, plants other than microorganisms may also be excluded; however, 
importantly, patents must be made available for inventions derived from plants.78 
This provision and the absence of a section on plant varieties show the preference  
of the United States, as the most powerful negotiator in the original TPP round, 
for patent protection. A leaked draft from October 201479 shows that the United 
States, Japan and Singapore, facing opposition from the other negotiating parties, 
proposed to make patents available for inventions for plants and animals or, 
alternatively, to make patents available for plant-related inventions. This alterna-
tive text was changed in the final version to patents for inventions derived from 
plants. While lawyers working for NGOs found the revised wording ‘ambiguous’, 
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they nevertheless concluded that it was likely to mean patenting of genes and cell 
cultures, leading then to patent rights in any organisms into which such genes are 
inserted.80 That this understanding is correct was confirmed by a report on the 
TPP by the Industry Trade Advisory Committee (ITAC-15) to the United States 
Trade Representative, which concluded that ‘[t]he obligations set forth in this 
provision will ensure that processes, substances and articles that are used to impart 
improved characteristics into plants, as well as products derived from use of those 
processes, substances and articles, are eligible to be patented in all TPP parties’.81 
In view of the enthusiastic reception of this part of the original TPP by ITAC-15,82 
US-based agro-chemical companies must surely regret the decision of the United 
States to pull out of the TPP.

For some countries in the CPTPP or considering membership, the issue of 
patents had been settled in earlier bilateral FTAs with the United States, in which 
they had promised to introduce patents for plant material. As will be discussed in 
detail below, this concerns in particular Singapore, but also South Korea, which 
is reportedly close to joining the CPTPP.83 However, the TPP in its original form 
would have raised the bar on plant intellectual property rights substantially for 
developing countries that had only promised to ‘endeavour’ to introduce such 
protection, such as for Peru and Chile, along with Mexico – which at the time was 
only bound under the older and more lenient previous NAFTA Agreement – and 
Southeast Asian developing country members of the CPTPP that do not yet have 
FTAs with the United States, such as Malaysia and Vietnam. Only Vietnam was 
granted the option to apply for a grace period of one year for the implementation 
of patents on pharmaceutical and agricultural chemical products with the possibil-
ity of a further two-year extension.

With the United States now no longer part of the agreement, at least for the 
time being, the remaining countries have followed up on a Ministerial Statement 
from the APEC Conference in Danang and signed in Chile a modified agreement 
with a list of provisions that are for now suspended. Of the three provisions in the 
intellectual property chapter related to plant intellectual property, the one requir-
ing patents for inventions derived from plants was promptly suspended. Only the 
first sentence of the original Article 18.37.4 TPP remains.84 This restores, therefore, 
the TRIPS position of Article 27.3.b. in this matter. The provision requiring UPOV 
1991 membership and a provision on test data protection for agricultural  chemical 

https://ustr.gov/sites/default/files/ITAC-15-Intellectual-Property.pdf
https://ustr.gov/sites/default/files/ITAC-15-Intellectual-Property.pdf
http://english.hani.co.kr/arti/english_edition/e_business/858098.html
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 85 See US-Singapore FTA, Art 16.7: ‘1. Each Party shall make patents available for any invention … 
in all fields of technology … Each Party may exclude inventions from patentability only as defined in 
Articles 27.2 and 27.3(a) of the TRIPS Agreement.’
 86 Wee Loon Ng-Loy, ‘IP and FTAs of Singapore: Ten Years On’ in Christoph Antons and Reto  
M Hilty (eds), Intellectual Property and Free Trade Agreements in the Asia-Pacific Region (Heidelberg-
New York-Dordrecht-London, Springer, 2015) 351.

products have, however, remained in the amended document. As far as UPOV is 
concerned, if the CPTPP now requires Mexico (where the agreement is in force 
since December 2018) to upgrade from UPOV 1978 to UPOV 1991. If ratified in 
these countries, it requires Malaysia and Brunei to join UPOV 1991 and Chile and 
Peru to also upgrade from UPOV 1978 to UPOV 1991. New Zealand, where the 
agreement came into force in December 2018, as explained earlier, will now have 
to upgrade to UPOV 1991 or establish UPOV 1991 conforming legislation.

VI. Intellectual Property in Plant Material  
in Bilateral Free Trade Agreements

Apart from the two major multilateral initiatives in the Asia-Pacific region, there 
are of course many bilateral agreements between Asian countries and high-
technology exporting and industrialized nations such as the United States, the EU, 
the EFTA countries, Switzerland, Japan, Korea and Australia. As is to be expected, 
these high-technology exporters are generally interested in an upgrading and 
upscaling of the international intellectual property system and they try to push for 
their interests in international negotiations. As far as plant varieties are concerned, 
there are several typical provisions used by countries interested in stronger plant 
intellectual property laws to require law reform in countries that do not yet have 
such laws.

A. FTAs that Rewrite Article 27 TRIPS and Require Patents 
for Plant and Plant-Related Inventions

The most far-reaching new regulation of plant intellectual property occurs in FTA 
provisions that rewrite Article 27 TRIPS. Such provisions, after mentioning the 
broad protection of Article 27.1., simply either delete the entire Article 27.3.b. 
from the list of possible exclusions or they rewrite Article 27.3.b. so that it no 
longer extends to plants. Such provisions have been used in many United States 
FTAs and in the Australia-Korea FTA. Under the US-Singapore FTA, signed in 
2003 and in force since 2004, Singapore is precluded from excluding inventions 
under Article 27.3.b.85 As the earliest FTA with the United States in the region, 
the US-Singapore FTA was widely regarded at the time as a blueprint for US 
 negotiations with similar high protection countries, such as Australia and Korea.86 
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 87 Ibid 343.
 88 See Korea-US FTA, Art 18.8(2)(a) and (b).
 89 See Australia-Korea FTA, Art 13.8(2)(a) and (b).
 90 See US-Australia FTA, Art 17.9(2)(a) and (b).
 91 See US-Jordan FTA, Art 18(a) and (b).
 92 See US-Bahrain FTA, Art 14.8.2: ‘Each Party shall make patents available for plant inventions.’
 93 See US-Oman FTA, Art 15.8(2)(a), (b) and (c),
 94 See EFTA Agreement with Korea, Art 2(2)(ii), which provides that ‘this provision shall not apply 
to microbiological processes or the products thereof ’. See also EFTA-Hong Kong Agreement, Art 5(b) 
of Annex XII; EFTA-Philippines Agreement, Art 3(b) of Annex XVIII; Comprehensive Economic Part-
nership Agreement Between the Republic of Indonesia and the EFTA States, Article 5 of Annex XVII.
 95 See US-Chile FTA, Art 17.9(2): ‘Each Party will undertake reasonable efforts, through a transpar-
ent and participatory process, to develop and propose legislation within 4 years from the entry into 
force of this Agreement that makes available patent protection for plants that are new, involve an inven-
tive step, and are capable of industrial application.’
 96 See US-Peru FTA, Art 16.9(2): ‘Nothing in this Chapter shall be construed to prevent a Party from 
excluding inventions from patentability as set out in Articles 27.2 and 27.3 of the TRIPS Agreement. 
Notwithstanding the foregoing, a Party that does not provide patent protection for plants by the date of 
entry into force of this Agreement shall undertake all reasonable efforts to make such patent protection 
available consistent with paragraph 1. Any Party that provides patent protection for plants or animals 
on or after the date of entry into force of this Agreement shall maintain such protection.’
 97 See US-Columbia FTA, Art 16.9(2) of the Agreement, which uses the same text as the US-Peru 
Agreement.

As Ng-Loy has pointed out, however, with regards to the patenting of plants and 
animals, it merely confirmed legislative steps that Singapore had taken as early  
as 1994.87

Similar as with the US-Singapore FTA, the Korea-US FTA also eliminates 
Article 27.3.b. TRIPS with its choice of patents or plant variety protection (PVP) 
systems and only leaves the exclusion options of Article 27.2 and Article 27.3.a. 
TRIPS untouched.88 The Australia-Korea FTA follows this pattern89 as do the 
US-Australia FTA90 and the US-Jordan FTA.91 The US FTA with Bahrain directly 
requires patents for plant inventions.92 The US FTA with Oman also drops plants 
from the exclusion lists, but keeps the text of Article 27.3.b. for animals other than 
microorganisms and essentially biological processes for their production.93

FTAs of the EFTA countries with Korea, the Philippines, Hong Kong and 
Indonesia respectively have also altered the exclusion provision of Article 27.3.b. 
and brought it into accordance with the wording of Article 53(b) of the  European 
Patent Convention, which clarifies that patent protection extends not just to 
microbiological processes but also to the products thereof.94

B. FTAs Requiring Countries to ‘Endeavour’ to Make  
Patents for Plant Material Available

There is a string of US agreements with countries in Central and Latin  America 
that promise to ‘endeavour’ to make patents available in this field, including 
Chile,95 Peru96 and Colombia.97 The Dominican Republic and Central American 
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 98 See CAFTA-DR, Art 15.9(2) of the Agreement, which uses the same language as the US-Peru and 
US-Colombia Agreements.
 99 See CAFTA-DR, Art 15.1.5: ‘(a) Each Party shall ratify or accede to the International Convention 
for the Protection of New Varieties of Plants (1991) (UPOV Convention 1991). Nicaragua shall do so by 
January 1, 2010. Costa Rica shall do so by June 1, 2007. All other Parties shall do so by January 1, 2006. 
(b) Subparagraph (a) shall not apply to any Party that provides effective patent protection for plants by 
the date of entry into force of this Agreement. Such parties shall make all reasonable efforts to ratify or 
accede to the UPOV Convention 1991.’
 100 See United States-Singapore FTA, Art 16.1(2)(a)(ii).
 101 See United States-Korea FTA, Art 18.1(3)(g).
 102 See United States-Bahrain FTA, Art 14.1(2)(c).
 103 See United States-Colombia FTA, Art 16.1(3)(c).
 104 See United States-Oman FTA, Art 15.1(2)(e).
 105 See EU-Korea FTA, Art 10.39.
 106 See Japan-Chile EPA, Art 162.
 107 See Australia-Chile FTA, Art 17.4(1)(c).

Countries in their FTA with the United States also state that they will ‘endeavour’ 
to shift to patent protection.98 As an interesting further sign that plant variety 
rights are indeed only of secondary interest to the United States, this Agreement 
provides that for those that introduce patent protection, UPOV membership 
becomes optional. For those that do not, they were required to join UPOV 
1991, with clear timelines to do so for all of them who were not yet members.99 
Costa Rica and the Dominican Republic have since joined Nicaragua as UPOV 
members.

C. FTAs and UPOV

i� FTAs that Require Accession to or Ratification of UPOV  
1991 or Compliance with UPOV 1991 Standards
With their focus on patents for plant material US agreements have relatively little 
to say about UPOV-style plant variety protection. Many of them, however, do 
require accession to, or ratification of, UPOV 1991. Examples are the US FTAs 
with Singapore,100 Korea,101 Bahrain,102 Colombia103 and Oman.104 Membership 
of, or compliance with, UPOV 1991 is also a focus of European, Japanese and 
EFTA countries’ FTAs and, to a lesser extent, of Korean and Australian FTAs. This 
push for UPOV 1991 comes in, basically, five different forms. The most common 
form is for membership in UPOV 1991 to be required, sometimes with a deadline 
by which this has to be achieved. Examples are the EU-Korea FTA,105 the Japan-
Chile Economic Partnership Agreement (EPA)106 and the Australia-Chile FTA.107 
Chile has been a UPOV member since 1996; Korea took this step in 2002.

A second form and variant of this push towards UPOV with similar results is 
the Japan-Indonesia EPA, which asks Indonesia only to ‘endeavour’ to become a 
UPOV member (Article 106(3)(c)), but this soft requirement related to member-
ship is combined with a hard obligation in Article 116 to introduce UPOV 
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 108 Japan-Indonesia EPA, Art 116: ‘Each party shall provide for the protection of all plant genera 
and species by an effective plant varieties protection system which is consistent with the 1991 UPOV 
Convention.’
 109 See the discussion under 5.2.
 110 See China-Korea FTA, Art 15.3(k).
 111 See China-Korea FTA, Art 15.18(3): ‘At least the following acts in respect of the propagat-
ing material of the protected variety shall require the authorization of the breeder: (a) production 
or reproduction (multiplication) for the purposes of commercial marketing; (b) conditioning for the 
purpose of commercial propagation; (c) offering for sale; (d) selling or other marketing; (e) importing 
or exporting.’
 112 See Switzerland-China FTA, Art 11.3(1)(j) and Art 11.10(1).
 113 See Switzerland-China FTA, Art 11.10(2).
 114 See Switzerland-China FTA, Art 11.10(4)(a).
 115 See Switzerland-China FTA, Art 11.10(4)(b).

1991 standards.108 This means that, similar to the requirements imposed on 
New Zealand in the CPTPP, Indonesia has a choice of direct UPOV membership 
or the use of UPOV standards in its domestic legislation. Indonesia’s obligations 
differ from those of New Zealand, however, in that it has to follow UPOV 1991 
principles strictly and has not negotiated the freedom to design laws in accord-
ance with its obligations towards indigenous or other communities.109 A softer 
version of the same variant appears in the Comprehensive Economic Partnership 
Agreement between Indonesia and the EFTA states, which requires in Article 2.2. 
of Annex XVII that a party, which is not yet a party to the 1978 UPOV Act shall 
comply with the substantive provisions of the 1991 UPOV Act. This requirement 
is modified, however, by a footnote stating that this provision shall be without 
prejudice to the rights of Indonesia to protect its local plant varieties.

ii� FTAs that Accept UPOV 1978 Membership, but Prescribe  
Some UPOV 1991 Standards
Some agreements (especially those involving China) accept membership in UPOV 
1978 or have no membership requirements, but use some modified and softened 
UPOV 1991 standards in the part on plant varieties. Examples for these types 
of agreements are in particular the FTAs of Korea and Switzerland with China. 
Both are content with UPOV 1978 membership, because this is the version of 
UPOV that China had acceded to. The China-Korea FTA reaffirms commitments 
from UPOV 1978,110 but uses on the rights of the breeder somewhat modified 
language of UPOV 1991 without the extension to essentially derived varieties that 
UPOV 1991 offers.111 The Switzerland-China FTA is also content with UPOV 
1978 membership.112 It also uses, however, important parts of the 1991 UPOV 
text for the rights of the breeder,113 with acts done for experimental purposes 
and for breeding other varieties and their commercialization excluded from such 
extended rights.114 The right of farmers to use farm saved seed on their own hold-
ings is confirmed ‘within reasonable limits and subject to the safeguarding of the 
legitimate interests of the breeder’.115
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 116 See Switzerland-China FTA, Annex IX Referred to in Art 11.10 – Lists of Protectable Genera/
Species of the Switzerland-China FTA.
 117 See Switzerland-China FTA, Art 11.10(5).
 118 See Switzerland-China FTA, Art 11.10(6)(b).
 119 See EFTA-Philippines Agreement, Art 7(1) and (2) of Annex XVIII.
 120 See EFTA-Philippines Agreement, Art 7(4) and (5).
 121 At current value (as of 19 August 2018) this is an annual turnover of US$3377. This reference is 
taken from Section 4(1) of the Philippines’ Republic Act No 7607 of 1992 Providing a Magna Carta of 
Small Farmers.

The protection granted for plant varieties under the Switzerland-China FTA 
extends immediately only to genera and species listed in an Annex of the Agree-
ment, which in turn refers to the listing of the Chinese Ministry of Agriculture 
and State Forestry Administration and mentions that Switzerland already protects 
all genera and species in accordance with the UPOV Convention.116 However, in 
accordance with the principles of national treatment and most favourite nation 
treatment, if a party grants further protection to genera/species not mentioned in 
Annex IX, that protection must be granted to any plant breeder of the parties.117  
A further expansion is envisaged in Article 11.10(6), according to which each party 
after two years can request discussions about the inclusion of additional genera/
species in the protection regime and about a further expansion of Annex IX. The 
parties further agree after a period of two years to exchange information about the 
protection for essentially derived varieties ‘with a view to extend the possibility of 
a more comprehensive protection regime, also with regard to essentially derived 
varieties’.118

iii� FTAs that do not Prescribe UPOV Membership or Standards,  
but have a Detailed Part on Plant Varieties
An example of a fourth category of agreements, which do not prescribe UPOV 
membership, but have a detailed part on plant varieties, is the EFTA-Philippines 
Agreement, which gives a choice of joining UPOV or complying with standards 
listed in the Annex on intellectual property protection, which are, with some 
modifications, the UPOV 1991 standards.119 Importantly, and different from 
the agreements concluded by China discussed above, the EFTA-Philippines 
FTA extends also to essentially derived varieties and to harvested material from 
protected varieties.120 The farmers privilege to farm saved seeds is restricted in this 
FTA to ‘small farmers’, defined in a footnote to Article 7(6)(d) as

natural persons dependent on small-scale subsistence farming as their primary source 
of income and whose sale, barter or exchange of agricultural products do not exceed a 
gross value of one hundred eighty thousand Philippine pesos (P. 180,000.00) per annum 
based on 1991 constant prices, subject to adjustment by the authorities.121
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 122 See Economic Partnership Agreement between Japan and Vietnam, Art 90.
 123 See Economic Partnership Agreement between Japan and Malaysia, Art 123.
 124 See Economic Partnership Agreement between Japan and Brunei, Art 97(c).
 125 See Economic Partnership Agreement between Japan and the Philippines, Art 127.
 126 See Economic Partnership Agreement between Japan and Thailand, Art 135.
 127 See the Free Trade Agreement between Azerbaijan, Armenia, Belarus, Georgia, Moldova,  Kazakhstan, 
the Russian Federation, Ukraine, Uzbekistan, Tajikistan and the Kyrgyz Republic, Art 13(1).
 128 See SPARTECA, Art VI(1)(c): ‘Provided that such measures are not used as a means of arbitrary 
or unjustifiable discrimination or as a disguised restriction on trade, nothing in this Agreement shall 
preclude the adoption or enforcement … of measures: … (c) necessary to protect human, animal or 
plant life or health.’
 129 See PICTA, Art 16(1)(b).

iv� FTAs that Require Countries to ‘Endeavour’ to Become a UPOV 
Member or to Comply with UPOV Standards
A softer and rather vague version of the push towards UPOV 1991 can be found in 
agreements that require countries to ‘endeavour’ to become a UPOV member or 
to comply with UPOV standards or simply to improve their plant variety protec-
tion systems. Examples include the Japan-Vietnam agreement, which requires the 
parties to ‘endeavour’ to provide for the protection of all plant genera and species 
in accordance with UPOV 1991 as early as practicable.122 The Japan-Malaysia 
agreement requires from parties to provide adequate protection for ‘as many plant 
genera or species as possible … within the shortest period of time’ and ‘in a manner 
consistent with an internationally harmonised system’.123 The Japan-Brunei EPA 
requires parties to ‘endeavour’ to become a party of international agreements, but 
does not mention UPOV specifically or set a date.124 The Japan-Philippines EPA 
requires parties to ‘endeavour’ to increase the number of protected plant genera 
and species and to consider the concerns of the other party.125 The Japan-Thailand 
FTA requires protection of as many plant genera or species as possible ‘as early as 
practicable’ and ‘in a manner based on international standards’.126

VII. Agreements that Stress Exceptions  
and Cooperation

The agreements discussed in the previous sections, which seek to strengthen 
plant intellectual property rights, can be contrasted with those agreements 
that specifically reaffirm the sovereignty of the parties and exceptions in rela-
tion to state regulation necessary for the protection of vital interests such as 
the protection of animals and plants – for example, the FTAs between former 
Russian republics.127 The South Pacific Regional Trade and Economic Coop-
eration Agreement (SPARTECA) between Australia and New Zealand,128 
the Pacific Island Countries Trade Agreement (PICTA),129 the Melanesian  
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 130 See Melanesian Spearhead Group Trade Agreement, Art 15(1).
 131 See Agreement on Trade and Commercial Relations between Australia and Papua New Guinea, 
Art 8(f).
 132 See India-Sri Lanka FTA, Art IV.
 133 See Framework Agreement on Comprehensive Economic Co-operation between ASEAN and the 
People’s Republic of China, Art 10.
 134 See People’s Republic of China-Chile FTA, Art 111.
 135 China-New Zealand FTA, Art 165.
 136 China-Costa Rica FTA, Art 111.
 137 China-Peru FTA, Art 145.
 138 See Republic of China-Panama FTA, Art 16.01.
 139 See Republic of China-Panama FTA, Arts 16.05, 16.06 and 16.07.

Spearhead Group Trade Agreement,130 the Agreement on Trade and Commercial 
Relations between Australia and Papua New Guinea,131 the FTA between India 
and Sri Lanka132 and the Framework Agreement on Comprehensive Economic 
Co-operation between ASEAN and the People’s Republic of China133 also have 
similar provisions.

Chinese FTAs with developing countries often stress cooperation in the field of 
intellectual property rights rather than substantive standards, as in the agreement 
with Chile,134 or the importance of genetic resources and traditional knowledge, as 
in the agreement with New Zealand135 and those with Costa Rica136 and Peru,137 
which also stress a mutually supportive relationship between the TRIPS Agree-
ment and the Convention on Biological Diversity. The Republic of China-Panama 
agreement of 2003 requires the application of the UPOV principles, but leaves 
parties the choice between UPOV 1978 and UPOV 1991.138 It also has detailed 
provisions on traditional knowledge, folklore and access to genetic resources and 
intellectual property.139

VIII. Options for Intellectual Property Policy  
Making in this Field and FTA Negotiations  

in Developing Countries

Given the role of agriculture in developing countries, discussed earlier in this  chapter, 
most such countries are probably well advised to remain extremely cautious about 
the expansion of intellectual property rights in this field and to resist pressure to 
adopt positions and legislative models in FTAs that are potentially harmful to their 
economic interests as well as threatening their agro-biodiversity. This is especially 
true for those agreements that eliminate the flexibilities of Article 27.3.b. TRIPS 
and require patent protection of plant material. With the simultaneous expansion 
of patents and plant variety rights in this field and the technological advance in 
genetic engineering, an overlap of the protection systems has developed that is 
now of concern even in UPOV founding members such as France, Germany and 
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the Netherlands. These countries have adapted the breeders’  exemption of their 
plant variety laws to their patent laws in order to create badly needed space for 
conventional plant breeders to experiment.

However, the current push in FTAs to require developing countries to consent 
to UPOV 1991 conforming legislation or to join UPOV is no less problematic. 
Carlos Correa et al have explained the many problems that UPOV membership 
and UPOV standards create, especially for the small-scale farming sector, which 
is still of great importance in a majority of the countries.140 Of particular concern 
here is the extension of the scope of protection to cover essentially derived varie-
ties, which brings with it uncertainty in assessing what is an essentially derived 
variety, and this is problematic even for the smaller plant-breeding businesses 
in Europe and North America. Small farmers in the developing world are most 
certainly not in a position to make such assessments. Further, while the discus-
sion about UPOV in industrialized countries is nowadays largely between large 
agro-chemical companies and ‘classical’ commercial breeders,141 with farmers and 
consumers only in the role of ‘the wider public concerned’, in developing  countries 
farmers may themselves be breeders and develop their own varieties and seed 
material.142 In addition to that, of course, bartering and exchanging seeds in an 
informal manner continues to form an important part of their livelihood and an 
essential element in rapid local reaction strategies to changing weather patterns 
under conditions of climate change.143

Rather than focusing only on trade gains, these pressing socio-economic and 
environmental concerns must be taken into account by governments when embark-
ing on FTA negotiations. This requires collaboration with all relevant government 
departments as well as information exchange with academic experts, NGOs and 
farmer organizations. For all these reasons, developing countries with considerable 
smallholder sectors should avoid binding commitments to UPOV membership or 
standards in bilateral FTAs, and avoid being drawn into such commitments as 
part of larger multilateral agreements, such as the CPTPP. If UPOV principles 
are required, the choice between UPOV 1978 and UPOV 1991 should be insisted 
upon and UPOV 1978 principles should be defended. Governments should further 
continue to emphasize the mutually supportive relationship between TRIPS and 
the Convention on Biological Diversity and, if possible, make reference to other 
important UN treaties and documents relevant for this field. Developing countries 

 140 Correa (n 48).
 141 European Commission, Final Report (n 50); Jack Kloppenburg, ‘Re-Purposing the Master’s Tools: 
The Open Source Seed Initiative and the Struggle for Seed Sovereignty’ (2014) 41 The Journal of Peasant 
Studies 1225.
 142 Yunita T Winarto and Imam Ardhianto, ‘Tumbuh Kembang Benih-benih Pemuliaan  Tanaman 
Padi di Ladang Petani’ in Yunita T Winarto (ed), Bisa Dèwèk: Kisak Perjuangan Petani Pemulia 
 Tanaman di Indramayu (Jakarta: Gramata Publishing, 2011).
 143 C (Kees) J Stigter, ‘Climate Crises in the Livelihood of Indonesian Rice Farmers’ in Yunita  
T Winarto (ed), Krisis Pangan dan “Sesat Pikir”: Mengapa Masih Berlanjut (Jakarta, Yayasan Pustaka 
Obor Indonesia, 2016).
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could further learn from the approach of New Zealand in insisting on freedom to 
design their laws in the interest of treaty obligations towards the country’s indige-
nous communities. While New Zealand’s Treaty of Waitangi is a rather special case 
of a country’s relationship with its indigenous population, many developing coun-
tries have written obligations to recognize and respect the cultures and customs of 
their indigenous populations into their constitutions.144 Governments could cite 
such constitutional obligations as important obstacles towards the acceptance of 
international obligations that concern traditional resource rights, with the aim of 
achieving greater freedom in designing their own laws to protect such rights.

IX. Conclusion

To sum up, the intellectual property system for plant varieties has expanded in an 
extraordinary manner since the conclusion of the TRIPS Agreement. While this 
initially concerned mainly UPOV membership and national plant variety laws in 
accordance with TRIPS, the United States, in particular, has recently expanded the 
protection in its FTAs to include patents. The TPP would have taken a further step 
in this direction, requiring patents for inventions derived from plants in develop-
ing country members Chile, Peru, Mexico, Vietnam, Malaysia and Brunei. The 
pull out of the United States from the TPP and the watered-down CPTPP which 
has meanwhile come into force for some of these countries (Mexico, Vietnam) 
have prevented this from happening, at least for now. However, even without the 
suspended patent provision, the CPTPP is still raising the bar for several countries 
to the higher standards of UPOV 1991.

With Indonesia committed to UPOV 1991 standards in bilateral FTAs with 
Japan and the EFTA countries and the Philippines accepting similar standards in a 
modified form in its FTA with the EFTA countries, once the CPTPP is ratified by 
all its ASEAN members, ASEAN would then have six countries basically commit-
ted to UPOV 1991 standards. This could also potentially shift the balance as far as 
UPOV-style plant variety protection is concerned for other negotiations, such as 
the one on the RCEP. China has agreed to ‘UPOV 1978 plus’ provisions in bilateral 
FTAs with Switzerland and Korea, perhaps indicating that its opposition to higher 
standards is softening. A further indication in this direction is the  Australian FTA 
with China, which contains an interesting provision on cooperation with regards 
to plant breeders’ rights between the two countries. Besides harmonization of 
administration and procedures, the provision also speaks of ‘contributing to the 

 144 See eg Indonesian Constitution of 1945, Art 18B(2) and 28I(3) and Brazilian Constitution of 1988, 
Art 231. For similar provisions in other Latin American constitutions see Carlos Frederico Marés de 
Souza Filho, ‘Multiculturalism and Collective Rights’ in B de Sousa Santos (ed), Another Knowledge is 
Possible: Beyond Northern Epistemologies (London-New York, Verso, 2007) 90–91.
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reform and further development of the international plant breeders’ rights laws, 
standards and practices, including within the Southeast Asian region’.145 Since both 
countries are not actually situated within Southeast Asia or members of ASEAN 
and have different views in the RCEP negotiations about the extent of plant breed-
ers’ rights protection with Australia pushing for UPOV 1991, the provision from 
the Australia-China FTA is a bit surprising. It could possibly also raise eyebrows 
in ASEAN government circles and be interpreted as an attempt to encroach on 
regional policy making.

While the various agreements point to a further ratcheting up of UPOV-style 
plant variety protection towards UPOV 1991 standards, the departure of the 
United States from the TPP means the temporary end to the expansion of patents 
in this field. Of course, all of this could change again with a different administra-
tion in Washington, bearing in mind that the TPP provisions are only suspended 
and that the version negotiated by the Obama administration would have been a 
great advantage for US-based multinational agro-chemical companies. However, 
the extension of intellectual property rights in agriculture is now also facing 
increasing opposition from NGOs, environmentalists and associations of consum-
ers or farmers, which take a more holistic view of food production and are less 
focused on yields.146 Some of the NGOs active and influential in this field, such 
as La Via Campesina and Navdanya, are fundamentally opposed to any granting 
of intellectual property rights on seeds.147 A movement arguing for ‘food sover-
eignty’ as opposed to ‘food security’148 also made its presence felt in the discussion 
in the UN Human Rights Council about the United Nations Declaration on the 
Rights of Peasants and other people working in rural areas,149 which also deals 
with rights to seeds, and which was passed by the Council at the end of September 
and adopted by the UN General Assembly in December 2018.150 This struggle 
between two camps representing very different visions of the future of agricul-
ture and their respective influences on developing country governments may well 
be decisive for the future development of the precise form intellectual property 
rights to plant material will take in such countries. In the meantime, and for the 
reasons explained in this chapter, governments with substantial smallholder agri-
cultural sectors should resist pressures in bilateral and multilateral negotiations 
to join UPOV or introduce UPOV 1991 standards. If plant variety protection 

 145 See China-Australia FTA, Art 11.16(c).
 146 McKeon (n 17).
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provisions cannot be avoided, the UPOV 1978 standards should be a baseline 
that countries should aim to defend, while also making reference to the CBD and 
other relevant UN treaties and documents. Finally, countries with constitutional 
and treaty obligations towards indigenous and other communities with traditional 
resource rights should refer to such obligations in international treaty negotiations 
to achieve the necessary freedom to legislate for the protection of such rights.




